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COLUMBIA 
UNIVERSITY 


eeeeeeeeseeeeeeeeeeeeereseesees 


INSTITUTE OF 
ACCOUNTING 


Qualified men and women, graduates of 
high school or more advanced education, 
are eligible for this program of instruction 
affording a background of accounting, 
other phases of business and industry and 
preparation for CPA examinations. Day 
and evening courses, full and part time 


programs arranged. 


Registration September 23 through 
September 28, 10 a.m. to 8 p.m. 
Saturday 9 a.m. to Noon. Low 
Memorial Library, 116th Street 
between Broadway and Amsterdam 


Avenue, New York 27. 
COLUMBIA UNIVERSITY 
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Specialists 


in 
Commercial 
Financing 


Orders Financed Accounts Financed 
Machinery Loans Merchandise Loans 
Purchases Guaranteed Special Propositions 


Send for Booklet No. 14 
“How Friendly Factoring Builds Profitable Business" 











MAJESTIC Zobgoaae 


175 Fifth Avenue at 23rd Street 
Flatiron Building New York 
ORegon 4-1200 
Recommended by Banks, Accountants, 
Attorneys and Clients 
Officers and Executives 
Jutius N. MESHBERG EDWARD W. GINSBURG 
SIDNEY W. DoRMAN SEYMouR I. LEBOWITZ 


Members of Association Commercial Discount Companies, Inc. 
and New York Credit and Financial Management Association. 
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SOS SLES LTS TT - aT 


In the Summer a young man’s fancy 
lightly turns to thoughts of—what? We all 
know the answer in the Spring. Now we 
should have an answer for the Summer— 
and specifically for CPA’s. 


This problem was given to the electronic 
(and other) equipment in our office and 
this is the answer that came out: 


In the Summer, a CPA’s fancy strongly 
turns to thoughts of—short reports! 


Morris Goodman, C.A., of Montreal 
wrote in about this column for May and 
sent the following accountant’s report: 


Re: Survey of Charge Accounts 
Some pay when due 
Some pay when overdue 
Some never do 
Some skidoo 
Adieu, 


Andrew 


LEonARD Houcuron, C.P.A. 
“Adirondack Chapter” 











APPRAISALS 


NATIONAL ORGANIZATION OF APPRAISAL ENGINEERS 


STANDARD APPRAISAL COMPANY 


Srezegpaee 6 CHURCH STREET — ATLANTA 
PHILADELPHIA NEW YORK, N.Y. — g§7 rouil 
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Book Reviews me 


Examination of Insurance Companies 








Volumes 5 and 6 

Prepared under the direction of ADELBERT 
G. Straus, Jr., New York State Insurance 
Department, 61 Broadway, New York 6, 
N. Y., 1955. Pages: xliii + 595 and xxv 
+ 739; $15.00 per set (two volumes). 


It seems to be customary in_ technical 
journals to find book reviews squeezed in 
with the advertising either before or after 
the main part of the journal. I sincerely 
hope that accountants interested in insurance 
and allied subjects at least will glimpse the 
title of this review and examine the six 
volumes at the Society’s office. 

The title is a bit misleading. These volumes 
go considerably beyond the procedure used 
to examine an insurance company. Topics 
include law, accounting, economics, actuarial 
science and history. There are papers of 
general interest to all accountants, such as 
Single Debit Mortgage accounting, and 
Direct Placement of Securities. Of particular 
interest to accountants connected with insur- 
ance companies is the history behind many 
of the regulations. It is agreeable to realize 
that so much was accomplished through the 
close cooperation of the insurance industry 
and the State Insurance Department. This 
close cooperation is further indicated by the 
papers presented not only by members of 
the Insurance Department, but also by mem- 
bers of the industry (a personal note may 
be made here that«the reviewer had to read 
details of an adverse legal decision against 
his company and yet gives a favorable re- 
view). 

Volume 5 covers regulation of rates. Be- 
vause of competition, this topic recently 
has appeared in daily newspapers. As re- 
marked before, particularly interesting’ is 
the historical background. What do you 
now pay for your auto insurance? Is there 
much traffic? The first policy was issued 
in 1898 when there were about 100 cars in 
the country. The annual premium for 
5,000/10,000 was $11.25. 

Included in Volume 5 also is a thorough 
discussion of expense limits and allocation 
for life insurance. This is of considerable 
value to accountants because of the back- 
ground. It is enlightening to read that the 
State Insurance Department fully realizes 
the differences between various companies 
and relies on the discretion of management 
within a general framework of rules. Other 
topics include agents’ compensation, non- 
forfeiture and valuation laws. 


(Continued on page 446) 











the KNOWN tactor 


These things the clients of 
FORTUNE FACTORS, Inc. know... 


FORTUNE provides Personalized Service. 
Our staff works with clients on an 
intimate, “person-to-person” basis. 


FORTUNE provides Fast Service. 
Our clients get what they want quickly 
. .. when they want and need it. 


FORTUNE provides Knowledge. 

Our clients derive countless benefits 
from our knowledge of 

markets, manufacturing problems 
and selling conditions. 


PLUS the day-by-day help of an alert, 
experienced staff. 


It’s a FACT! — a good Factor can be of 
inestimable help to your clients — 
particularly those who may be 
under-capitalized, or who wish to 

have the collection of their 

accounts receivable guaranteed. 

A good Factor to recommend is... 


Fortune 
Factors, inc. 


1441 Broadway, 
New York 18, N. Y. 
Wlsconsin 7-5600 


A phone call or note to our New Accounts Dept. 

“ will bring an executive to your office. He will 

discuss everything in confidence, and without 
obligation, of course. 
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FREE 


for five days 


Try an Underwood Sundstrand in 
your own office FREE for 5 days. 
Give it the most rugged workout 
on your own work. Let your own 
operator test its fast, easy action, 
its smooth, dependable touch. We 
will deliver an Underwood Sund- 





strand to your office without cost, 
obligation or inconvenience. Call 
your Underwood Sundstrand rep- 
resentative or write to Underwood 
Corporation, Dept. D-18, One 
Park Avenue, New York 16, New 
York, for a 5-day FREE trial. 


sxe 
UNDERWOOD CORPORATION 


One Park Avenue, New York |6, N. Y. 











Book Reviews 








(Continued from page 445) 

Volume 6 contains the papers on Mortgage 
Accounting and Direct Placement of Securi- 
ties. Direct Placements occur when securi- 
ties are issued to a single investor or a 
small number of investors without a public 
offering. Frequently accountants must fur- 
nish various statements to the prospective 
investor. Other topics in the volume are 
of particular interest to insurance people. 

There is still one volume to be published— 
the all important index 

Throughout the six eokenes there is some 
repetition and overlapping. This is under- 
standable because almost each paper was pre- 
sented by a different person. The editor, Mr. 


Straub did a wonderful job to coordinate 
such a diver “y of styles and topics. It is 
the reviewer’s opinion that these volumes 
will be the ‘enieke upon which many 
articles and buoks will be based in the 
future. Already they are being used for 
classroom instructions. They are a most 
worthwhile contribution to both insurance 
and accounting literature. Our thanks to all 
the hard working contributors, and especially 
to Mr. Straub. 
Epwarp J. MALLON 


Chairman, Committee on Insurance 
Companies and Agencies Accounting 


(Continued on page 448) 


446 When writing to advertiser kindly mention THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT. August 





> Come 
> Call! 
Dept. 


Curre 


Pr 















St 





here is Your Clients’ Rent Security? . ° , 


a, 


Do you know that unless Rent Security is held in Trust It is 
immediately subject to return to the Tenant? 
(N.Y. Law Journal, 1/15/54, Sommers vs. Timely Toys, Inc.) 





Do you know that now all Rent Security Funds of one Owner or Agent may be 
held in a single NINTH FEDERAL TRUST ACCOUNT, with the interest of each of his 
Tenants Insured to $10,000, by the Federal Sevings & Loan Insurance Corporation? 


Come In, 
Call New Account 
| Dept., or Write. Do you know that a NINTH FEDERAL CORPORATION SAVINGS TRUST 
DA% ACCOUNT provides immediate availability, safety, legal compliance, and good 
owner-tenant relations? 


Current Dividend 


NINTH FRDERAL SAVINGS 


NINTH FEDERAL SERVICE—Complete—Prompt—Courteous 
Resources over $67,000,000 











Provide funds for your | AP M RAIS A LS 


clients through our 
INDUSTRIAL PLANTS 


ice! 
neice COMMERCIAL PROPERTIES 
SCHOOLS 
FACTOR (BUILDINGS & CONTENTS) 
for 
insurance taxes 
mergers depreciation 
financing purchase or lease 


cost accounting condemnation 
estate settlement 


LOCKWOOD GREENE 
ENGINEERS, INC. 


NEW YORK 17, 41 EAST 42ND STREET 
BOSTON, MASS. ® SPARTANBURG, S. C. 


1407 BWAY, 


BRY-9 
3032 
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BOOKKEEPERS 
mn LI MIYrED 


| EE Oe =a i Oe 4 


Dige@crlED BY AvC. PLA. 


RESPONSIBLE 
EXPERIENCED 
BOOKKEEPING 
PERSONNEL 


EX CLUST¥ ary 


299 MADISON AVE., NEW YORK 1 
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| BROAD STREET NEWARK 2,N. J. 





BLADES & MACAULAY 
INSURANCE ADVISERS 
& 


Complete Surveys of 
Corporate Insurance Affairs 
No Insurance Sold 


Established 1926 
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SPECIALISTS IN SUPPLYING 
ACCOUNTANTS 
CONTROLLERS 
EXECUTIVES 


FREE SERVICE 
TO EMPLOYERS 


ROBERT HALF 


PERSONNEL AGENCIES 


130 WEST 42no ST.. NEW YORK CITY 36 


BRANCH OFFICE 25-15 QUEENS PLAZA 


R. HALF, CERTIFIED PUBLIC ACCOUNTANT 
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Purchasing Procedure for Local Gover 
ments (No. 10) 









By Joseph M. Cunningham. Govrory 
Company, New York, N. Y., 1955. Page; 
13 and pocket of sample forms; $1.00. 








This manual presents a brief, yet compler). 
set of procedures for centralized purchasing) 
It sets forth the proper purchasing proce 
dure for all operating departments, outlind 
the responsibilities and duties of the pu! 
chasing department, and establishes the fun! 2 
tions of the accounting and auditing section 
with respect to purchases. ‘ 
















The forms included in the system “hay 
been designed to minimize typing and cler 
cal work, and still provide adequate cont 
of all operations.” The forms illustrat 
are carried in stock by printing conce 
and the cost of their use by a municipalit 
will thus be kept at a minimum. 





The thirteen pages of this manual a 
divided into seven sections. The sections ar 
as follows: 


I Introduction 

II Centralization of Purchasing 
III Requisitioning of Commodities 
IV Negotiating Purchases 


V_ Receipt, Inspection and Testing « 
Deliveries 


VI Payment of Invoices 
VII Control of Stores 


This manual should help purchasing agen! 


in 
to secure the maximum values for the appr 
priations expended. 
Max ZIMERING Be 
7 . an 
Bernard M. Baruch School of 
Business and Public Administration M 
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iiies | Binding : 
THE NEW YORK CERTIFIED Are fixed assets, 
reatiaal PUBLIC ACCOUNTANT “things” or 
When the magazines constituting the 3 1e¢ 7 
volume are supplied by the subscriber accounting entries; 


the binding charge is $3.25, plus 3% 


N.Y.C. sales tax. Each bound volume @ Management's resp onsibility 


ing age" includes twelve issues. tee stockholders for. Prope 
the appr accountability, protection and 

ee control requires a provable per- 
cqertnc || BOund in brown fabric with title, dates petual inventory of the property 











and volume number stamped in gold. items recording their description, 


i : * = is location, cost, and value. | 
Missing numbers will be supplied, i = ee 
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-_ . - and maintaining such a record.. 
Binding orders and the magazines to eG 
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Directed by a C.P.A. 


The 


Accountants 


& Auditors 


Agency 


18 East 41st Street 
New York 17, N. Y. 
MUrray Hill 3-0290 


The 
Employment Agency 


Exclusively for 


Accounting 


Personnel 


Certified Public Accountants 
Senior Accountants 
Junior Accountants 
Supervising Seniors 
Cost Accountants 
Internal Auditors 
Payroll Auditors 
Accounting Clerks 
Tax Accountants 
Budget Directors 
Field Auditors 
Systems Men 
Controllers 
Treasurers 








BUSINESS AND PERSONNEL 








OPPORTUNITIES 
Help Wanted: 20¢ a word, minimum $5.00, 
Situations Wanted: 10¢ a word, minimum $2.00, 





Business Opportunities: 15¢ a word, minimum $3.00, 
Box number, if used, counts as three word 
Closing Date—15th of month preceding date of 
publication. 





@ 










BUSINESS OPPORTUNITIES 





Mail and Telephone Service: Desk pro- 
vided for interviewing. $6.00 per month, 
Directory Listing. Modern Business Ser- 
vice, 505 Fifth Avenue (42nd Street) 





Attention Mr. Accountant 

Save Time, Money and Energy! 
TAX RETURNS REPRODUCED in 
Form Acceptable by Federal and State. 
REPORTS TYPED Accurately and At- 
tractively! Thoroughly checked. LILLIAN 
SAPADIN, 501 Fifth Avenue, MUrray 
Hill 2-5346. 
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C.P.A. Ss 

Well established, with very diversified prac- 
tice, will purchase “individual clients or C 
medium size practice. HIGHEST PAY- 
MENTS. Box 869, New York C.P.A. Pe 
(Continued on page 451) a N. 
la C. 
in 
FOREIGN EMPLOYMENT || = 
pit 
METHODS ACCOUNTANT) * 
Ne 
Graduate Accountant with minimum of 8 Se 
years’ experience in supervisory accounting or |/F v 
finance and organization work including broad pe 
experience in methods and procedures, famili- Yo 
arity with the industrial engineering approach Ci 
to accounting and clerical problems, applica- De 
tion of statistical quality controls and establish- Sal 
ment of standards. Yo 


Salary commensurate with background and 
experience. Write giving full particulars re- 
garding personal history and work experience. 
Please include telephone number. 


Recruiting Supervisor, Box 62 
ARABIAN AMERICAN 


OIL COMPANY | 


505 Park Avenue 
New York 22, New York 


faha 








—— 





When writing to advertiser kindly mention THE NEW YORK CERTIFIED PUBLIC ACCOUNTANT. August 955 











ords. t 
date of 


< pro- 
month, 
; Ser- 
:) 


U rray 


1 prac- 
its or 
PAY- 
A. 


ENT 











ANT 


of 8 
ting or 
- broad 
famili- 
proach 
pplica- 
‘ablish- 


d and 
ars re- 
rience. 


\N 








= 


— 


Augus 





BUSINESS AND PERSONNEL 
OPPORTUNITIES 


(Continued from page 450) 





ie ave ail: ‘ilable in lawyer’s office in finan- 
cial district for CPA. Box 870, New York 


CRA. gl 


Private office, air-conditioned, newly deco- 
rated, small, comfortable, telephone and mail 
service. Mid-town, west area. Box 871, 
New York C.P.A. . 

Office facilities available with established 


firm. Grand Central area. Possible future 
Box 872, New York C.P.A. 

















association. 
Mineola, L. I. area, new two story office 
building, 1200 sq. ft. 5 rooms, air-condi- 
tioned, ample parking, prime location. 
Ploneer 6-6070. 





CP.A. specializing in bank work in New 
York and New Jersey would consider com- 
bining with another C.P.A. whose practice 
is of the same type. Box 876, New York 
C.P.A. 


SITUATIONS WANTED 


Work At Home 


Comptometrist own machine. Diversified 
experience with C.P.A. specializing inven- 
tories. Will oon up, deliver. Lillian Young, 
NA 8-8884 


C.P.A., age 40, 20 years ine experience 
in all phases of accounting, with emphasis 
on institutions, nonprofits, fund raising, hos- 
pitals, investments, funds, real estate. Seek- 











| ing part-time or per diem work. Box 873, 
New York C.P.A. 


Semi-Sr. (N. Y. C.) seeks per diem. 
| years heavy diversified public experience in- 





Four 


cluding report writing for national and 
small firms. OL 4-2382 or Box 874, New 
| York C.P.A. ‘ 


C.P.A.—tax specialist—eight years with Tax 

Department C.P.A. firm, seeks change. 

aca Or $7,000 per annum. Box 875, New 
or 














NEED HELP? 























We've been 
serving thousands 


of fine firms 


Wm. Schnuer, BBA, MBA : ; 
since 1939 


Licensee 


Accountants! Why spend valuable time 
looking for the man or woman you want 
either for your own office or for your 
clients?) Why waste time and money read- 
ing hundreds of letters of application and 
interviewing and _ screening many job 
applicants? 


We Can Do It For You 
Discreetly and Quickly! 


From the hundreds of highly qualified ap- 
plicants in our active files, we carefully 
screen the man or woman best suited to fill 
the job. Our interviewers are educated and 
experienced in personnel and accounting. 
You can depend on us to do a professional 
job. 


¢ COMPTROLLERS e BOOKKEEPERS 

© OFFICE MANAGERS Full Charge 

e ACCOUNTANTS Assistants 
C.P.A.’s e SECRETARIES 
Seniors, Semi-Srs. ¢ STENOGRAPHERS 
Juniors ¢ TYPISTS 


¢ CLERKS 


(Gat 
BR 9- 


1664 


e EXECUTIVES 









PROMPT SERVICE 


Wm. Schnuer 


Licensee 








Shirley Schnuer 
Licenses 


D 


EMPLOYMENT AGENCY 


220 W. 42nd St. © New York 36 
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Corn Products Manufacturer 
Pharmaceuticals Manufacturer 
Abrasives Manufacturer 
Exporter 

Natural Gas Distributor 
Cement Manufacturer 


employer's representative. 


SUBSTANTIAL SAVINGS 


Often Available in Firm’s Share of Group Plan Premiums 
Six Clients Who Saved 5% to 83% Annually 


From an Audit of Their Group Insurance 


e A careful check of the insurance companies’ rates, dividends 
(or experience refunds) and retentions should be made by the 


e Our thirty years experience in auditing and designing Employee 
Insurance Benefits programs is available on a reasonable fee basis. 


HERBERT L. JAMISON & CO. 


Group Insurance Specialists 


270 MADISON AVENUE, NEW YORK 16 ° 









Saving in Firm’s Cost 





$ 9,500 30% 
3,140 8% 
6,000 83% 
1,750 20% 
7,382 5% 

32,684 27% 


MuUrray HI.t 9-1104 








CERTIFIED APPRAISALS 
Industrial Plants—Machinery 


Technical Experience Since 1916 


MODERN METHOD APPRAISALS 
Based Upon Current Market Values 


o———_ 


INSURANCE* TAXES* FINANCING 
ESTATES ¢ PARTNERSHIPS 


ENGINEERING and TECHNICAL 
ANALYSIS 


a, cn 


DAVID NEEDLEMAN 


570 SEVENTH AVENUE 
NEW YORK CITY _ BRyant 9-5115 








Appraiser for ; 
Leading Industrial Finance Companies 
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ACCOUNTS — 
RECEIVABLE : 
LOANS © 

A unique Service for thie of a 
your clients who can profitably 


- use additional Working Capital 
in their business 7 


Ornregr 


LOWEST RATES + | 
- NON-NOTIFICATION — 
- Service Factors Company 


450 7th Avenue M. Jolles 
_New York City La 4-7661-2 


‘serving your clients over 20 years 
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HE Society’s committee list, which 
tat should have received by now, 
is indeed a thrilling document for any- 
one who has had anything to do with 
its preparation. It lists the names of 
some 800 committee members who 
have been selected from those who 
have volunteered to serve on nearly 
70 committees in behalf of their fellow 
members of the Society, the profes- 
sion, both within and without the 
State, and the public. Practically 
every one of these committees has al- 
ready held a meeting in the current 
year, and these meetings have been 
exceptionally well attended. The min- 
utes which come across my desk in- 
dicate a degree of enthusiasm, ability, 
and imagination that tell an amazing 
story of the underlying strength of the 
Society. 

It has fallen to my lot within the 
last year or so to describe the opera- 
tion and character of our Society to 
a considerable number of well-ex- 
perienced businessmen. The extent 
and character of volunteer committee 
service in our Society is something 
which never fails to arouse their inter- 
est, admiration and, not infrequently, 
envy—and this, despite the fact that I 
have never told them of our largest 
committee. 

The largest. committee consists to- 
day of just over 7,400 members. Those 
members are all devoting practically 
their entire time to the objectives of 
the committee. They do not meet 
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under the guidance of a steering com- 
mittee but generally on their own 
initiative. They usually work without 
hope of direct benefit to themselves, 
but it is only fair to say that, like all 
work of an unselfish nature, their con- 
tributions tend to inure to their own 
benefit as well as that of others. The 
committee to which I refer, of course, 
is our Informal Public Relations Com- 
mittee, consisting of the entire mem- 
bership of the Society. The objective 
of the committee is the development in 
the public consciousness of a recogni- 
tion of those qualities and characteris- 
tics which so surely attach to the 
C.P.A. in our own thinking. 

This committee is not only our larg- 
est, it is by far our most important. 
Each one of you is inescapably en- 
meshed in its operation. Each of you 
will inevitably contribute to its prod- 
uct for debit or for credit. Inasmuch 
as this is one of those rare instances 
in which I hope to see the credits 
clearly out of balance with the debits, 
I will dwell only with the credit side 
of the picture. Your credit contribu- 
tions will include your high standards 
of technical performance, whether you 
make them as principal or employee. 
They will include, particularly, the 
cheerfulness with which your work is 
performed, the imagination and_ in- 
genuity displayed, the willingness to 
go beyond the strict terms of an as- 
signment where the client’s interests 
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are involved, whether or not addi- 
tional fees will result; in short, the 
ability to convince your client that his 
interests are your own, that you are 
reliable, and that your judgment is 
sound. These, however, are merely 
the obvious credits. Of no less sig- 
nificance are your civic contributions, 
the fact that you always seem to be on 
deck and able to contribute when com- 
munity problems are under  dis- 
cussion by local leaders, that you as- 
sume the responsibilities of a good 
citizen, that you take your part where 
leaders are called for—be it in social, 
club, religious or political groups. 
Don’t forget, too, that “public rela- 
tions begins at home”. Have you told 
your wife yet about Coleman Andrews, 
Commissioner of Internal Revenue, or 
Percival Brundage, Deputy Budget 
Director, or Joseph Campbell, Comp- 
troller General, or William Franke, 
Assistant Secretary of the Navy, or 
of the other members of your pro- 
fession—and of your personal Society 
—who have received such signal recog- 
nition in the nation’s Capitol? It’s just 
as important public-relations wise that 
the sewing circle, or the garden club, 
or the bridge club know you and your 





profession as favorably as do the fel- 
lows at the golf club. 

And how about Junior? What does 
he reply when the boys say “what's 
your Pa?” Isn’t it worth quite a bit 
of time to let him know in simple 
terms what kind of profession you 
belong to—even what a profession is? 
Does he know the extent of the invest- 
ment of time, money, and hard work, 
you made in order to qualify yourself 
to become a C.P.A.—or why you 
thought it worth while to make that 
investment? 

If ever anything was true it is that 
public relations is a grass-roots job. 
As a profession we have been back- 
ward at it, probably because it has 
not been carried forward sufficiently 
at the grass-roots level. We are now 
in the months when a man has time to 
think and philosophize. I urge you to 
spend a little of that time planning 
and mapping out your personal sec- 
tion of our Public Relations Program. 
If you want help, try us at the Society 
office. We may have some ideas. 


Happy Holiday! 


Harotp R. CaFFyNn, 
President 
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The Auditing Role in a 
Special Guardian Assignment 


By ALBERT KRASSNER 


This paper outlines the duties and responsibilities of the special 

guardian, with especial reference to an accounting proceeding 

wherein he utilizes the aid of a professional accountant. The role 

of this accountant in such a situation and the manner of com- 
pensating him for such service are discussed. 


special guardian is a lawyer ap- 
A pointed by the court to represent 
certain persons' who are regarded in 
law as non sui juris, unable to act for 
themselves. Under common law and 
by statute, it is the responsibility of 
the courts to protect the economic 
rights of persons classified as unquali- 
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fied to act for themselves, rather than 
of their parents or family,? and re- 
gardless of the persons’ ability to act 
for themselves. The special guardian 
is appointed? to help carry out this 
responsibility. 


Appointment of the Special 
Guardian 


In New York, Section 64 of the 
Surrogate’s Court Act and Rules 40 
to 44 of the Rules of Civil Practice 
require the surrogate or judge of the 
court, in a proceeding before him in- 
volving the rights of infants, persons 
under 21 years of age, specified men- 
tal defectives, and habitual drunkards, 
to appoint a special guardian to repre- 
sent them.* If such persons are ne- 
cessary and proper parties in a legal 
proceeding, a special guardian must 
represent them ;> if, in the proceeding 


1 A special guardian may represent one such person or several at the same time. Where 





there are more than one and their rights are adverse, each would require a special guardian. 
Matter of Allen, Tucker’s Surrogate’s Court Reports 69, Jessup-Redfield, Law and Practice 
in = rs? ggasi Courts in the State of New York, revised edition by E. M. Bohm, Vol. 
6, Sec. 5125 

2In Matter of Spicer, Tucker’s Surrogate’s Court Reports 80, a father was denied 
appointment as special guardian even -though the court acknowledged that he had every 
reason both from interest and natural affection to sustain his child’s rights. 

3“He (the special guardian) is the court’s appointee for the purpose of protecting the 
rights of infants who are wards of the courts which must see to it that such rights are 
guarded and preserved by the utmost vigilance and care.” In re Eitingon’s Estate, 192 Mise. 
836, 840 (1947). The special guardian, however, “is in no sense a representative or ‘alter 
ego’ of the court and is merely an attorney who is named pursuant to statutory one 
to represent a party who is non sui juris”. Matter of Barc, 177 Misc. 578, 586 (1941). 

4Warren’s Heaton on Surrogates’ Courts, Vol. 1, Sec. 79 “* * * ordinarily a special 
guardian is appointed for an infant or incompetent party as a matter of course. It is the 
surrogate’s duty to see that such appointment is made.” 

5“The only infants who are required or permitted to have the luxury of special guar- 
dians are those who are parties. The appointment of a special guardian in a surrogate’s 
court proceeding is void, unless prior to the appointment, jurisdiction has been obtained over 
the infant by due service of process. 

“The authority to appoint a special guardian applies exclusively to cases where the 
infant has been_or is already a party to a special proceeding.” Jessup-Redfield, Law and 
Practice in the Surrogates’ Courts of the State of New York, supra, Vol. 1, Sec. 285, p. 340. 

“Appointment by surrogate on his own motion is usual procedure.” Nichols- Cahill, 
Annotated New York Civil Practice Acts—Forms, Vol. 13, Sec. 64, p. 217. 
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The Auditing Role in a Special Guardian Assignment 


before the court, they are not neces- 
sary and proper parties, the special 
guardian, even if appointed in the case, 
has no status, and his appointment 
will be revoked,® and any allowance 
to him even for services actually ren- 
dered would be, as a matter of law, 
improper.’ 


Duties of the Special Guardian 


guardian as “in effect an auditor whose 
duty is to protect the interest of his 
infant ward.” (emphasis added) 

In re Wadsworth’s Estate, 6 N.Y.S. 
932 (Sur. Ct., N.Y. Co., 1889), the 
court in the course of its opinion re 
viewed the duties and importance of 
the special guardian as conceived in 
the law. On page 932, the court 
stated : 

“Special guardians are the most impor- 








That lawyers are appointed special ie va Ty 
guardians follows not from specific tant officers of the court. Their responsi- 
: 2 cE 8 b Me ere bilities are much graver than those of a 
statutory prescription,” but because referee. They must act independently of 
the courts consider that overall a spe- all persons caenested in the estate. Family 
cial guardian has a lawyer’s role to influence should not deter them from a 
perform.® Generally, in all legal pro- most searching inquiry into all matters of 
° Age interest to their ward. The solemn assur- 
ceedings there are strictly legal func- 


: ances of the most respectable executor, 
tions that only an attorney can per- supplemented by personal statements of his 
form, such as checking that service of 


counsel, that of his own personal knowl- 
process was properly made,! estab- 


edge the details of the account are lawful 
lishing the jurisdiction of the court in 


and mathematically correct, would not jus- 

: nage tify these officers of the court in passing a 
the proceeding, or determining that 
the order sought of the court is ap- 


single item of the account, nor any ques- 

tion of law involved, without personal ex- 
propriate to the decision it renders. 
However, in respect of one kind of 


amination. They must inquire and investi- 
legal proceeding, an accounting pro- 


gate, and then decide as to all matters in 
which their ward is interested. Their re- 
ceeding, the special guardian is also 
faced with tasks of a kind that are 


port to the court should give a full account 
of all the matters in their charge, stating 
usually performed by the professional 
accountant and auditor.™ Testimony to 


their conclusions and their reasons there- 
this is the statement in Dodge and Sul- 


for, and all must be based upon their inde- 
pendent investigation. The court is jealous 
livan, Estate Administration and Ac- 
rene p. 638, describing a special 


of the rights of infants, and will be watch- 
ful over them and their property. The 
special guardian is the arm of the court, 
and in his person this beneficent policy of 
the law is to be executed.” 

6In Matter of Haynes, 82 Misc. 228 (1913), in which the appointment of the special 
guardian was revoked when his ward’s mental incompetency was disputed. In re Balfe’s 
Will, 49 N.Y.S. (2d) 1882 (1944). 

7In Matter of Post, 5 A.D. 113 (1896) the allowance to the special guardian was held 
unnecessary and improper where the infant’s interest for whom the special guardian was 
appointed was found to be unaffected by the outcome of the proceeding. Jn re Raymond, 
99 N.Y.L.J. 833 (1938). 

8 Section 64 of the Surrogate’s Court Act does not contain the word “attorney” or 
“lawyer”. Rule 40 of the Rules of Civil Practice in paragraph 6 offers the possibility that 
the special guardian need not be, in its reference to “attorney or officer of the court.” How- 
ever, it has been held that a special guardian must be an attorney and only attorneys are 
appointed. The f fact is assumed as shown by Rule XII of the Surrogate’s Court Rules New 
York County. “The affidavit of the attorneys nominated as special guardian.” See Jessup- 
Redfield, Law and Practice in the Surrogates’ Courts of the State of New York, supra, Vol. 
1, Sec. 287, p. 342. 

9In Matter of Spicer, supra, the court rules that the statute law creating the courts 
prohibited the courts, including the surrogates’ courts, from allowing persons not admitted 
as attorneys to practice before it, except on their own behalf. Also Story v. Dayton, 22 
Hun 450 (1880). 

10 The significance of this rr of a special guardian was fully realized by the special 
guardian in Matter of Morris, 149 Misc. 483 (1933) where the court held his appointment 
was invalid and that even the presence of the special guardian at all hearings could not 
cure 2 failure to serve process upon the infant he represented. 

1 The auditing phase of the special guardian’s work usually consumes far more time 
Man any other phase of his work. 
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The Auditing Role in a Special Guardian Assignment 


For the properly qualified person to 
carry out this charge, the only criteria 
that are provided by statute for the 
selecting of special guardians are that 
they be a “competent and responsible 
person”.1? These the courts have in- 
terpreted to mean that the person ap- 
pointed be “fully competent to under- 
stand and protect the rights” of his 
ward and be pecuniarily responsible 
“to answer for any damage that may 
be sustained by his neglect or miscon- 
duct.’""8 Being able to understand the 
rights of his ward and qualified to pro- 
secute or defend on their behalf, and 
financially responsible, do not, how- 
ever, assure full fitness for all the 
aspects of a special guardian’s assign- 
ment as specified in the opinion of Jn 
re Wadsworth’s Estate, above, specifi- 
cally in respect of essential duties and 
responsibilities of a special guardian to 
investigate and verify all matters re 
lating to the interests of his ward. 
It would appear that in an account- 
ing proceeding involving any sizable 
principal and period of time, the quali- 
fications called for by statute as inter- 
preted by the courts, may not provide 
a special guardian who is specifically 
qualified to perform the audit role of 
his assignment. Certainly, for the 
audit role, the lawyer-special guardian 
would not be as adept and proficient 
as the professional accountant and 
auditor. 

Theoretically, a special guardian 
stands in about the same position for 
his ward as the attorney retained by 
any party to the accounting proceeding 
who must act for himself or seek rep- 
resentation by his own attorney. There 
are, however, significant differences 
that can and do make for differences 


12 Section 64, Surrogate’s Court Act. 





in the scope and comprehensiveness of 
the representation by an attorney in 
respect of a private party, and that by 
a special guardian for his ward. These 
differences bear directly on engage- 
ments of the professional accountant 
and auditor by a special guardian. 
The law regards a special guardian 
as more than his ward’s attorney. He 
is supposed to act in the manner ex- 
pected, of what is known in the law, 
as a trustee ad litem, that is, he is “to 
err on the side of caution, yet not 
lightly increase the cost of the pro- 
ceeding by meticulous objection.”!4 In 
projecting the investigation aspect of 
his duties, the special guardian has to 
consider whether the objections that 
might result would increase the share 
of the estate or trust in which his 
ward is entitled, and, evaluate whether 
the objections, if any were to be found. 
should be made as a practical matter. 
The special guardian is not supposed 
to raise objections only for nuisance 
value. This court-supervised respon- 
sibility of the attorney-special guar- 
dian would, in the first instance, enter 
into the decision whether a_profes- 
sional accountant and auditor will be 
retained ; secondly, it would affect the 
size of the engagement in respect of 
the amount of work to be performed. 


Role of the Professional Accountant 
in an Accounting Proceeding 


Assuming that a professional ac- 
countant and auditor is retained, and 
before considering the other practical 
difference that exists between the at- 
torney-special guardian and the attor- 
ney for a private party, the audit for 
a special guardian would best start 


13 These interpretations obtain from Rule 40 of the Rules of Civil Practice and are 
reflected in the affidavit of the attorney nominated by the infant as special guardian. 
Nichols-Cahill, Annotated New York Civil Practice Acts—Forms, Vol. 13, Sec. 64, p. 218. 

14 Jessup-Redfield, Law and Practice in the Surrogates’ Courts of the State of New 
York, supra, Vol. 1, Sec. 293, p. 346. “special guardian is more than an attorney. He is a 
trustee ad litem. He must err, if need be, on the side of caution. In bringing on a con- 
test, and attemping to conserve assets, he is answerable to the court, as well as to the 
incompetent.” Matter of Burnham, 114 Misc. 455, 456 (1921). 

15 Jessup-Redfield, Law and Practice in the Surrogates’ Courts of the State of New 


York, supra, Vol. 1, Sec. 293, p. 347. 
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The Auditing Role in a Special Guardian Assignment 


with the special guardian advising the 
auditor of the interest of the ward in 
the account rendered by the fiduciary. 
Whether the interest is as remainder- 
man, or income beneficiary, or income 
beneficiary from a certain date or with 
others, will directly control and shape 
what is to be audited and the kind and 
amount of work involved. This in- 
formation could and should also be 
obtained by reading the will or trust 
instrument from which the interests of 
all parties to the account derive; read- 
ing the will or trust instrument would 
also inform the auditor of the direc- 
tions to and powers of the fiduciary. 
This information is basic and prelimi- 
nary to the preparation of the audit 
program for a special guardian. 


The professional accountant and 
auditor is likely to be familiar with 
the contents of an account, for it is 
regular practice to engage his services 
in preparing the account. For the 
audit program, the account essentially 
is a chronological record of the trans- 
actions of the fiduciary set forth in 
detailed schedules under the following 
general classifications: principal on 
hand on the date with which the 
account commences; additions to said 
principal; proper deductions from and 
payments out of principal; principal 
balance on hand; changes in invest- 
ments; income received; proper 
charges against income; and income 
paid. In addition, the account presents 
other needed information, such as the 
valuation of assets upon which com- 
putations of commissions are based; 
computations in respect of credits 
claimed by the fiduciary and allocations 
thereof; etc. 

At the outset the auditor will have 
to determine from the number of 
transactions shown by the account, and 
the specific area of interest of his 
ward, whether, and to what extent, 
he will have to resort to and rely on 
investigation of operating procedures 
by which the estate or trust was ad- 
ministered, for assurance of correct- 
ness of the account. This is regular 
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fare to the professional accountant and 
auditor, corresponding to an examina- 
tion as to the adequacy of the system 
of internal control in a regular audit 
and the use of test-checking based 
thereon. 


Following verification by examina- 
tion and count of assets shown as 
principal of the estate or trust as of 
the last date of the account performed 
by or with the special guardian, there 
are several matters that may be singled 
out as usually appropriate and com- 
prise part of the audit program ordi- 
narily employed in this kind of engage- 
ment. In connection with proving the 
completeness of the account in respect 
of accounting for all income and 
changes in principal, the standard 
audit steps used in commercial prac- 
tice — namely, referring to dividend 
records such as Fitch Dividend Rec- 
ord, examining the interest rate and 
payment dates of a bond, checking 
range of prices from newspapers on 
the date a security was sold—are also 
applicable here. This audit usually in- 
cludes verification of income cash and 
principal cash on cut-off dates and on 
the last day of the account. These are 
problems that need special attention, 
and are not unlike those of “tie-ins” of 
inventory to sales and accounts re- 
ceivable, with which the professional 
accountant and auditor is, of course, 
conversant. 


Certain statutory provisions some- 
times present complex and _ unusual 
situations to the auditor. For example: 
he may be confronted with the difficult 
accounting problem arising out of the 
applicability of Section 17 of the De- 
cedent Estate Law (which places a 
statutory limit upon certain charitable 
and similar types of gift), such as 
was dealt with in Matter of Mayer, 
299 N. Y. 388 (1949). He may have 
to ascertain the correctness of an ap- 
portionment of estate taxes under Sec- 
tion 124 of the Decedent Estate Law. 
Or he may be required to recheck the 
propriety of the result disclosed in 
the account following the exercise of 
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The Auditing Role in a Special Guardian Assignment 


a right of election by a surviving 
spouse under Section 18 of the Deced- 
ent Estate Law. 

Relating to proper classification of 
items as income or principal, and 
charges as against income or principal, 
provision should be made to single out 
any items of questionable treatment in 
the account for further study and con- 
sultation with the special guardian. 
The pertinency of the several subdivi- 
sions of Section 17 of the Personal 
Property Law should be studied in 
this connection. 

Checking computations generally, 
and the basis and authority therefor, 
in respect of amortization of bond pre- 
mium and discount, depreciation, and 
commissions of all types, are standard 
procedure in this audit. For ready 
reference in connection with commis- 
sions, the statutory provisions that are 
here pertinent are Sections 285, 
285(a) and 285(b) of the Surrogate’s 
Court Act and Sections 1548 and 
1548(a) of the Civil Practice Act. 
There is usually provision for a review 
of investments to determine whether 
the investments are proper as invest- 
ments by a fiduciary pursuant to Sec- 
tion 21 of the Personal Property Law, 
or authorized by the will or trust in- 
strument, and for consultation thereon 
with the special guardian. Finally, a 
worksheet by which the operations can 
be summarized and proved complete, 
such as suggested by Professor Saxe 
in the Journal of Accountancy, Novém- 








ber 1945, in an article entitled “An 
Improved Form of Summary State- 
ment for Fiduciaries,” should be pre- 
pared. 


Compensating the Professional 
Accountant 


It would be appropriate to this dis- 
cussion to consider the matter of com- 
pensation for this phase of the work 
required of a special guardian. To 
this, return to a comparison of the 
situation of the attorney retained by 
private arrangement and the attorney- 
special guardian, is in order. 

The attorney who acts by private 
engagement will normally be paid on 
the basis of his arrangement with his 
client and can make special provision 
for the cost of any auxiliary services 
that he may consider necessary. A spe- 
cial guardian is paid on the basis of an 
affidavit of services and a request for 
an allowance submitted with or after 
his report of findings and recommen- 
dations.1° The court, before whom the 
proceeding was held, fixes the com: 
pensation of the special guardian pur- 
suant to Section 280 of the Surro- 
gate’s Court Act and Rule 43 of the 
Rules of Civil Practice under statu- 
tory direction that it be “reasonable.”"” 
Thus the matter of compensation of 
the special guardian is determined by 
the court and along with the other mat- 
ters is fixed in its decree.18 This prac- 
tical difference between a private at- 
torney and a special guardian relating 


16 Compensation of a special guardian is authorized in Section 280 of the Surrogate’s 


Court Act and Rule 43 of the Rules of Civil Practice and Section 280 of the Surrogate’s 
Court Act provides that the amount is “to be fixed by the surrogate, payable from the estate 
or fund, or from the interest of the ward therein, or from both in such proportion as the 
surrogate may direct.” The rules of the Surrogates’ Courts, i.e., Rule XVI of the Surro- 
gate’s Court Rules New York County, require the special guardian to prepare an affidavit 
setting forth his services, showing the time spent by him, and in detail the nature and 
extent of the services. 

_ 17 The matter of compensation of the special guardian may itself become a matter of 

dispute and litigation, especially when it can, in the discretion of the court, be a charge 
against interests other or in addition to that of the ward of the special guardian. Section 
280 of the Surrogate’s Court Act. 
_ 18The decree cannot be entered until the special guardian has filed his report, and 
insofar as the amount of compensation is based on the special guardian’s affidavit submitted 
in support of his request for an allowance it is determined only at the end of the proceed- 
ing. See Matter of Mackenzie, 155 Misc. 822, 824 (1935): “* * * no authority exists for 
the allowance of any disbursements prior to the termination of a proceeding * * *.” See 
also several Rules of Surrogates’ Courts, New York X, Bronx X, Nassau XI. 
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The Auditing Role in a Special Guardian Assignment 


to payment of their fees explains, to 
some extent, why professional account- 
ants and auditors are rather infre- 
quently retained by special guardians. 

Although neither the Surrogate’s 
Court Act nor the Civil Practice Act 
contains provision for the payment of 
a professional accountant and auditor 
retained by a special guardian,!® there 
is basis in case law for the courts to 
make allowance for the fee of the pro- 
fessional accountant and auditor en- 
gaged for the auditing responsibilities 
of the special guardian. 

The determination by the court of 
what is reasonable compensation for 
the special guardian is based on the 
same statutory test of “reasonableness” 
that obtains under other statutory pro- 
visions empowering the court to meas- 
ure the “reasonableness” of attorneys’ 
fees.*° In respect of determinations of 
the latter, the courts have recognized 
that an amount for the compensation 
of a professional accountant and audi- 
tor retained by an attorney to aid him 
in his duties would be in order in situa- 
tions where the accounts were compli- 
cated and presented many transactions 





involving substantial sums.” By refer- 
ence to these authorities a special 
guardian should be free from having 
personally to pay a professional ac- 
countant and auditor for the audit of 
an involved and substantial account 
upon which he has to report. How- 
ever, except for this authority, the 
special guardian has only his affidavit 
of services to move the court to in- 
clude the value of such outside services 
in its allowance to him to permit him 
to pay the fee of the professional ac- 
countant and auditor without loss to 
himself. 

Thus, by reference to the stat- 
utes and specific case authority it would 
appear to the special guardian that he 
is at least faced with a situation where 
he has to prejudge the need of the pro- 
fessional accountant and auditor and 
run the risk that the judge or surrogate 
will disagree with him.*? In such a 
situation, the special guardian might 
not retain a professional accountant 
and auditor, where he should have done 
so. When that happens, the beneficent 
policy of the law for full protection 
is sacrificed. 





19 Not even the equivalent of provision in Section 279 of the Surrogate’s Court Act 
for a $50-a-day allowance permitted to the fiduciary as an item of cost for the preparation 
of a complicated account, is accorded the special guardian. 


20 Section 231(a) provides: “At any time during the administration of an estate, * * * 
the surrogate shall have power to hear an application for and to fix and determine the 
compensation of an attorney for services rendered to an estate or to its representative, or 
to a devisee, legatee, distributee or any person interested therein; * * *.”’ In Matter of 
Mackenzie, supra footnote 18, p. 825 the court said “The determination of the sum properly 
payable to him (the special guardian) therefore, approximates with almost complete exact- 
ness a decision respecting the sum that would be allowable to an ordinary attorney in this 
court on an gy mpage for fixation of compensation under section 23l-a of the Surrogate’s 
Court Act”. Jn re Leach 99 N.Y.L.J. 2415 (1938) cf. Matter of Stevens, 114 A.D. 607 
(1906). The measure of “reasonableness” also appears in Sections 222, 285, ‘278, 281 of the 
Surrogate’s Court Act. 

21 Matter of Gower, Surr. Collins, N.Y.L.J. 8/10/54; Matter of Shevitz, Surr. Franken- 
thaler, N.Y.L.J. 2/17/53, Matter of Goldsmith 175 Misc. 757 (1940) ; Matter of Musil, 168 
cue 529 (1938). 

The speci il guardian might try to consult the court as to the necessity for engaging 
inc services of a professional accountant and auditor to carry out his assignment before 
doing so. 
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Current Trends in Accounting—X 


By Leo Rosensium, C.P.A. 


Some Capsules Reflecting Modern Practices 
and Current Problems and Conditions 


(Concluded from July Issue) 


Obtaining Treasury Department 
Rulings 


Abraham Tannenbaum, of Jonick & 
Tannenbaum, New York, N. Y., notes 
that Treasury Department rulings are 
issued only by the national office of 
the Internal Revenue Service: “They 
express the official interpretation of 
policy of the office of the Commis- 
sioner.” 

Determination letters, he points out, 
are issued by the District Directors. 
The determinations must be ones which 
can be made on the basis of “clearly 
established rules set forth in the stat- 
ute, Treasury decisions or regulations, 
or rulings, opinions or court decisions 
published in the “Internal Revenue 
3ulletin’”’. 

Mr. Tannebaum discusses the juris- 
diction of the national office of the 
Service in contrast with that of the 
District Directors; sketches the pro- 
cedure to be followed in applying for 
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rulings or determination letters and 
the information which must be sub- 
mitted to the Service in applying for 
them; considers the binding effect of 
these rulings and determination letters. 

“Experienced practitioners”, he 
notes, “have found informal confer- 
ences with the appropriate authorities 
prior to submission of the actual re- 
quest for ruling extremely helpful. 
This procedure helps to determine (1) 
whether this is a question which will 
be ruled upon, (2) whether a favor- 
able ruling is possible and (3) whether 
the request is in proper form for sub- 
mission.” 

He points out further that “AI- 
though a request for a ruling may be 
withdrawn .. . it is important to note 
that all correspondence and exhibits 
are retained by the Service, and the 
latter may still furnish its views to the 
district director in whose office the 
return has been or will be filed.” 

Finally, Mr. Tannenbaum discusses 
the importance of the statement of 
facts in the request for a ruling. The 
ruling, he observes, “will incorporate 
verbatim the facts as submitted.” When 
a field examination takes place, “a 
careful review is made of the actual 
transactions to see that there is no 
material difference from the facts on 
which the ruling was_ based. 
Therefore, two caveats should be ob- 
served: First, in the request for rul- 
ing, the facts should be stated accu- 
rately and completely. Second, if the 
actual transaction does vary from the 
facts as originally submitted, this 
should be brought to the attention of 
the Service for the issuance of a sup- 
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plemental letter prior to the actual field 
examination.” 


All Is Not Gold 


The only tangible advantage in the 
accelerated depreciation methods pro- 
vided by the Internal Revenue Code 
of 1954, points out I. Wayne Keller, 
Controller, Armstrong Cork Company, 
Lancaster, Pennsylvania,*® is the more 
rapid recovery of cash. In his opinion, 
if this is not required “ rapid write-off 
is of questionable value”. Further, 
“unless two sets of depreciation rec- 
ords are maintained, after-tax profits 
are reduced by more rapid deprecia- 
tion until a capital additions cycle is 
completed, and problems are created in 
cost determination for pricing and in 
internal reporting.” He therefore con- 
cludes that “rapid depreciation .. . 
glitters but it’s not all gold.” 

Mr. Keller points out that the effect 
of faster depreciation on cash varies; 
there may be higher tax rates or excess 
profits taxes in the future; the reduc- 
tion in net income may be hurtful: 

“for the small, closely held company a re- 

duction in after-tax profits may be a small 

price to pay for cash in the bank. . 

[but] for the large publicly-owned com- 

pany, lower reported profits could have a 

marked effect upon equity financing and 

also upon the appraisal of management 
performance. 


Accountants’ Expenses 


The Journal of Taxation* reports 
(in its column on “The Taxation of 
Individuals: Personal Tax Problems”, 
edited by Benjamin Harrow of our 
Society) the decision in Jas. P. Selby 
(TCM 1955-5). 

It appears that the taxpayer, an un- 
employed accountant living in Mem- 
phis, was engaged by a construction 
company at a wage of $50 a week to 
install and supervise an accounting 
system at a construction job. The job, 





some 115 miles from Memphis, took 
seven months. 

The Tax Court held that this was 
temporary employment. The taxpayer 
was permitted to deduct the cost of 
food at a specified rate and lodging. 

The cost of operating his automobile 
on trips home for week-ends was con- 
sidered to be a personal expense and 
was accordingly not deductible. 


Medical, Dental, etc., Expense 


Our readers are familiar, in general, 
with the types of medical, dental, and 
related expenses which are deductible 
for federal income tax purposes. Rev- 
enue Ruling 55-261 discusses the de- 
ductibility under Section 23(x) of 
the Internal Revenue Code of 1939 of 
certain relatively unusual expenditures 
made by taxpayers for purposes of 
health. 

The items covered are: hotel ex- 
penses incurred where daily visits are 
required to a medical clinic; the cost 
of a trip to Florida solely for the 
benefit of a taxpayer’s post-operative 
throat and lung condition; transpor- 
tation expense of a physically disabled 
person to and from his place of em- 
ployment; cost of special education or 
training of a deaf child; cost of regu- 
lar psychiatric therapy at a specially 
equipped treatment school; personal 
counselling program for remedial read- 
ing; single annual premium paid on an 
insurance policy covering both acci- 
dental injury and medical expense re- 
sulting; transportation expense to a 
doctor’s office; fees paid to health in- 
stitutes; air conditioning device; oxy- 
gen equipment and oxygen for allevia- 
tion of illness; construction of special 
room to accommodate an iron lung and 
associated equipment (also, operating 
costs for an iron lung and change in 
home heating unit); cost of a small 
three-wheel motor vehicle (“auto- 
ette’”’) used by a totally disabled tax- 
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payer; special mattress and plywood 
boards for the relief of an arthritic 
condition; cost of special food and 
beverages prescribed for specific ail- 
ments; maternity clothing, antiseptic 
diaper service, wigs, and tooth paste. 

We recommend the reading of the 
full text of this Ruling. 


Direct Costing: Tax Status 


T. M. Kupfer, of Haskins and Sells, 
Chicago, discusses the acceptability of 
direct costing for income tax purposes 
in the N.A.C.A. Bulletin.42 He sum- 
marizes the income tax law, regula- 
tions, and court decisions concerning 
the direct costing method. “Efforts 
must be directed,” he states, ‘“‘to secure 

. general acceptance [by the account- 
ing profession] and [to persuade] the 
Internal Revenue Service to consent 
to a change in accounting method 
which will result in a temporary loss 
of revenue.” 

He points out that “the philosophy 
underlying many of the changes in the 
law” reflected in the Internal Revenue 
Code of 1954 “is to bring tax account- 
ing into line with generally accepted 
accounting principles.” Thus, he points 
out, “success with the accounting pro- 
fession should promote success with 
the Internal Revenue Service.” 


Fringe Benefits 


Professor J. Henry Landman of the 
New York Law School is the author 
of a paper on “The Taxability of 
Fringe Benefits,” in Taxes.” 

Pointing out the financial signifi- 
cance of fringe benefits (estimated at 
twenty-five billion dollars), the writer 
discusses the tax status of a number 
of types of such benefits. He states 
that ‘“‘there is no specific tax law for 
each of them because their number 
has multiplied so rapidly in recent 
years and because the convenience-of- 
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the-employer rule had been liberally 
construed by the Treasury in favor of 
the employees, until recently.’’®° 

He also notes that “most of the cur- 
rent fringe benefits have been enjoyed 
tax free by employees because of the 
passive and liberal consent of the 
Treasury, rather than because of the 
specific statute, regulation or private 
ruling.” But, he continues, “the tax- 
free status is now in jeopardy.” 

After reviewing various aspects of 
the fringe-benefit problem, Professor 
Landman concludes with this suggested 
legislation : 
“Section 120(c). The reasonable value 
of noncash facilities, privileges or benefits 
furnished by an employer which constitute 
part of working conditions and which pro- 
mote the health, good will or efficiency of 
an employee shall be excluded from gross 
income.” 


Not Deductible 


Revenue Ruling 55-201 notes that 
expenses incurred by National Guard 
officers designed to benefit the United 
States National Guard, but which are 
not authorized by the United States 
Army, are not deductible as ordinary 
and necessary expenses under Section 
23(a)(1) of the Internal Revenue 
Code of 1939, in computing net in- 
come. 

It appears that some officers of a 
National Guard unit had been making 
voluntary expenditures out of personal 
funds for the benefit of their units of 
the National Guard of the United 
States. These included sums spent for 
entertaining prospective new members, 
headquarters supplies, advertising, 
building signs, equipment for the unit’s 
day room, and similar items. These 
were designed to stimulate interest in 
the Guard, maintain the strength of 
the unit at a high level, and build up 
morale. 
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Under the ruling, “in the absence of 
any regulation of the National Guard 
of the United States or order from 
superior officers, the expenses referred 
to... are held not to be necessary to 
the taxpayers’ business as officers of 
the National Guard of the United 
States.” 


Salesmen 


Insurance Salesman’s Income 

The Treasury Department has been 
asked whether commissions retained 
by an insurance salesman on an insur- 
ance policy on his own life and prop- 
erty constituted income to him subject 
to withholding of federal income taxes. 
It appears that an insurance salesman 
who is employed by a general insur- 
ance agency, and who is entitled to 
commissions on policies he sells, also 
bought policies for his own protection 
on his own life and property through 
the agency where he is employed, at 
the price. charged by the agency for 
such insurance, reduced by the sales- 
man’s commission. 

Revenue Ruling 55-273 notes that 
such commission “retained by an in- 
surance salesman in the form of re- 
duced costs on an insurance policy on 
his life and property, which was pur- 
chased from an insurance agency or 
company, constitutes income to the 
salesman. .. . “Accordingly, the com- 
mission retained is subject to withhold- 
ing of Federal income taxes. 

Commission Salesmen’s Expenses 

Revenue Ruling 55-196 is summar- 
ized by Prentice-Hall, Inc., in its Ac- 
countant’s Weekly Report.® 

After noting that while wages are 
subject to withholding for both social 
security and Federal income taxes, 
reimbursed expenses are not, the Re- 
port summarizes these points concern- 
ing commissions: 

Commission plus expenses— Where a 


salesman is to receive a commission of 
20% plus expenses only the 20% is wages; 
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the amounts for expenses are there/ore 
not subject to withholding. 

Commission without expenses—Here a 
salesman receiving 30% pays his own ex- 
penses. The entire 30% represents wages, 
subject to withholding, but the salesman 
“recovers” his expenses through deducting 
them: “usually this is possible along with 
the standard deduction”. 

Part of commissions earmarked—li the 
salesman receives 25% under an agree- 
ment that one-fifth of this amount repre- 
sents reimbursement for expenses, the 
one-fifth is not wages and therefore there 
is no withholding provided that this is 
specifically identified at the time of pay- 
ment. The remainder (four-fifths) repre- 
sents wages. 


Statement Analysis; Reports 
Construction Projects 

Tyler T. Harrison, C.P.A., Assist- 
ant Secretary and General Credit Man- 
ager of Mosher Steel Company, Dallas, 
Texas, points out that “Construction 
Credit Requires Special Analysis of 
the Financial Statements”, in Credit 
and Financial Management.* 

In analyzing the statements of build- 
ing contractors these points must be 
considered, he points out: financial 
stability of the owner; adequacy of 
interim and long-term financing ; point 
of demand on financing; methods of 
progress payments; availability of me- 
chanic’s lien rights—and numerous 
other points. 

Ratio or direct comparison methods 
may be employed in analytical process- 
ing since it is simpler to express the 
relationship between large odd figures 
in terms of percentage relationships. 

It is to be noted that accounts re- 
ceivable are of quite different signifi- 
cance in contracting companies from 
those in the wholesale trade. For ex- 
ample, there are no discounts; also, 
accounts are generally due on a month- 
ly basis within a ten or fifteen-day 
period after an estimate has been ren- 
dered to the owner. 


2 
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Window-dressing problems may also 
arise. Thus, a contractor awarded a 
$50,000 contract may reflect this sum 
in his receivables even though he has 
done no work on the contract and has 
incurred no costs. 

Inventories carried on the balance 
sheet of a construction contractor offer 
little hope of. recovery to creditors. 

l‘ixed assets constitute a most sig- 
nificant part of the balance sheet: par- 
ticular attention should be paid to the 
possibility that liabilities may be se- 
cured by pledges of equipment. 


Hotels 
“Trends in the Hotel . Business. 
Nineteenth Annual Review. 1954,” 


prepared by Harris, Kerr, Forster and 
Company,** hotel accountants, contains 
these analytical sub-sections: hotel op- 
erating ratios, year by year for the 19 
years ended 1954; trend of monthly 
occupancies—1954; hotel room occu- 
pancy and rates; trends of hotel in- 
come and expense; earnings on capi- 
talization; employment and _ payrolls; 
condensed profit and loss statements 
for 400 hotels, by classes, for the years 
1954 and 1953; disposition of the 
hotel income dollar for 1954; con- 
densed profit and loss statements for 
transient hotels by classes; condensed 
profit and loss statements for residen- 
tial hotels; condensed profit and loss 
statements for resort hotels. 

In addition to the major summaries, 
the publication contains numerous sub- 
divisions of the data by size, classi- 
fication, location, rate groups, and in 
other fashions. 


Restaurants 


The Harris, Kerr, Forster & Com- 
pany Transcript®* contains an abstract 
from the book, “Profitable Food and 
Beverage Operation,” edited by three 
partners gf this accounting firm. 


53 1955, 45 pp. 


Current Trends in Accounting—X 


Budget figures are presented for a res- 
taurant doing a business of $400,000 
a year, made up of $300,000 food and 
$100,000 beverages. The cost of sales 
breakdown is shown; likewise, a sub- 
division of operating expenses into 
these components: direct operating ex- 
penses ; administrative and general ex- 
penses; payroll taxes and fringe bene- 
fits; advertising and promotion; heat, 
light and power; and repairs and 
maintenance. 

The budget provides for a 5% profit 
on sales, before income taxes. 


Speedy 


Discussing the subject of quarterly 
reports of American companies, in 
connection with The Journal of Ac- 
countancy’s references to the publica- 
tion of interim reports, the British 
magazine, The Accountant, observes : 

“In this country, even a half-yearly 
report published with the speed with 
which American companies get out 
their figures, would be a revolution.” 


Guidance 


A Detroit banker, James F. Simp- 
son, Assistant Vice-President of the 
Detroit Trust Company, writing on 
“Relationship between the Public Ac- 
countant and the Corporate Fiduci- 
ary” in The Michigan CPA.,* suggests 
that a special report providing man- 
agement guidance might be feasible in 
many cases where companies of small 
or moderate size are being audited. He 
points out that generally the auditor 
“has developed many comments and 
recommendations that are not appro- 
priate for use in the usual audit re- 
port”. Thus a special report outlining 
deficiences in procedures and methods 
“might be extremely beneficial to the 
corporate fiduciary concerned with the 
management of a business”. 


54 Vol. XII, No. 2, February, 1955, pp. 4-5. 
55 Vol. CX XXII, No. 4181, February 5, 1955, p. 158. 


56 April, 1955, pp. 1, 14-16. 


1955 


465 








Current Trends in 


Mr. Simpson would like greater de- 
tail in the reports submitted to corpo- 
rate fiduciaries who are assigned the 
supervision of businesses. They need, 
he points out, “a full, lengthy audit 
report”, one “sufficiently analytical and 
descriptive that it provides . . . a good 
understanding of the quality and con- 
dition of the major accounts and the 
scope of the auditors’ verification.” 
accountants’ reports, the 
banker states, are “so routine in their 
presentation” that one cannot “get the 
‘feel’ of the company’s financial situa- 
tion”. He illustrates this by discussing 
inventories: he would like “to be told 
more about inventories than a bare 
statement that the quantities were 
physically tested and that the pricing 
is at the lower of cost or market value”. 

Mr. Simpson would prefer addi- 
tional data including summaries of 
major inventory classifications, turn- 
over analyses, and “comments on gen- 
eral quality of the inventory”, as well 
as descriptions of the pricing method 
used, and comparisons with earlier 
periods. 

This banker’s observations point up 
the need for conference between ac- 
countant and client, particularly in spe- 
cial engagements, concerning the spe- 
cial information the client desires. 


Some 


Ethics 
Competitive Bidding 


Joint Statement 


A news release from The American 
Institute of Accountants’ Department 
of Public Relations®’ publicizes the 
opposition to competitive bidding for 
municipal audits reported in the “Joint 
Statement on Competitive Bidding for 
Audit Services to Governmental Agen- 
cies” issued by The Committee on 
Governmental Accounting of the 
American Institute of Accountants and 
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the General Committee on Accounting 
of the Municipal Finance Officers As- 
sociation of the United States and 
Canada. The full text of the state 
ment has been published in The New 
York Certified Public Accountant.®® 

Governmental agencies and legisla- 
tive bodies frequently solicit competi- 
tive bids when arranging for an audit, 
failing to recognize that such services 
“are professional services and not com- 
modities”. Such bodies, the Statement 
points out, “would never think of 
advertising for bids in order to hire 
appraisers in condemnation actions, or 
a special attorney to represent them 
in court, or an architect to draw plans 
and supervise construction of a build- 
ing, or any type of special consultant 
other than an auditor”. 

The Joint Statement suggests pro- 
cedures to be followed by govern- 
mental agencies in selecting an auditor, 
and concludes : 

“Having arrived at a definite under- 

standing with the auditor as to the scope 

of the audit, both parties understand what 
ground is to be covered, approximately 
how long it will take if no unforeseen 
problems are encountered, and the auditor 
is then in a position, if required, to state 

a ceiling above which his per diem charges 

will not go except for possible unforeseen 

problems.” 


New Jersey 


The New Jersey CPA Journal®® 
notes that that state’s Department of 
Education has issued a bulletin “em- 
phasizing that no Board of Education 
seek competitive bids in employing 
a C.P.A.” The bulletin, dated March 
31, 1955, repeated the injunction pro- 
vided in a similar statement dated Jan- 
uary 17, 1952. 

The current bulletin, sent to all 
Boards of Education, made these com- 
ments: 


“A board of education is purchasing 
professional service in employing an audi- 
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tor, attorney, medical inspector, or other 
specialists. The selection of a person to 
perform an auditing service should be 
based upon the integrity and competency 
of the individual. The question of salary 
or fee can be settled best in conference. 
An auditor may agree to work for a flat 
price. However, it would seem that the 
local board might expect more satisfac- 
tory results if it conferred with a number 
of auditors individually, and after each 
one has had an opportunity to examine the 
accounts, coming to an agreement on price 
on a per diem per man basis.” 


Speeches 


A member of the California Society 
of CPAs asked the Society’s Coordi- 
nating Committee on Professional 
Conduct whether there is any impro- 
priety in setting up a financial pro- 
gram for an association free, and in 
addressing the members of the asso- 
ciation to descrcibe the program. 


The Committee found nothing un- 
ethical in the performance of such 
services but advised that “discretion 

. should be used by the association 
in the matter of introducing and pub- 
licizing . . . the program when noti- 
fying the membership about it.’’® 


Direct Mail 


Another member of the Society 
asked®! whether it would be a viola- 
tion of ethical procedures to mail post- 
cards to people within a five-block 
radius of his office, notifying them of 
the changes in tax laws and offering 
assistance in the preparation of their 
income tax returns. 


He proposed that the postcards, ad- 
dressed to “Patron,” be delivered by 
the letter carrier covering the area. 


The Committee found this a clear 
violation of its Rules of Professional 
Conduct; such action would subject a 
member of the Society to censure, sus- 
pension or expulsion. 
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Forms for Use in Schools 


Another member inquired® whether 
forms might properly be developed by 
the firm, its name to appear thereon, 
for use in teaching a high school 
course. 

The Committee had no objection to 
the use of the forms “providing no 
reference thereon is made to the ac- 
countant.” 


Machine Accounting, Electronics 
Volume Billing 


Do any of your clients have volume 
billing problems like those of public 
utilities? For your work with such 
clients, “A Public Utilities Man Looks 
at Volume Billing”, an article by Fran- 
cis G. Awalt, Jr., Assistant to the 
Comptroller, Capital Transit Company, 
Washington, D. C., provides a number 
of usable suggestions.® 

He states that currently volume 
billing is handled for the most part 
through three systems of accounting. 
The first employs a billing machine 
which controls posting and proofing: 
most utilities use National Cash Reg- 
ister, Burroughs, Sundstrand, or Mon- 
roe machines. 

The second billing system in com- 
mon use is the “simple punched card 
machine accounting system,” of which 
the International Business Machines 
Corporation installation is an example. 

Electronic computers are “the third 
and by far the most promising sys- 
tem.” The equipment available in- 
cludes machines produced by I.B.M., 
Remington-Rand, Monroe, Burroughs, 
National Cash Register, Underwood, 
Raytheon, and R.C.A. 

Mr. Awalt suggests that the ideal 
billing job “would be one which would 
combine a high speed addressing sys- 
tem with a punched card—the card 
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serving as the original source 
document for the addressing informa- 
tion without having to list the infor- 
mation from a number of cards or by 
the tabulator.” He describes the equip- 
ment available for this purpose and 
indicates its success to date. 

After discussing “Mark Sense Cur- 
rent Reading” of meters, the writer 
concludes: ‘Any procedures man 
would be remiss in his responsibilities 
if he did not investigate these new sys- 
tems and ideas before settling back to 
say ‘We have the best volume billing 
operation’ ” 


New Machines 


The Controller®* describes a new 
accounting machine which “enables 
one operator to perform several dif- 
ferent office functions at once.” 

As an illustration, when billing, an 
operator can prepare at the same time: 
invoice; stock selection tag; shipping 
tag; and other related data. Simul- 
taneously, a computer effects the multi- 
plication of quantity by price; com- 
putes the discount; records the sales 
tax; enters all of the figures and the 
net price where needed. 


Make Full Use of the Equipment 


Firms which use tabulating equip- 
ment for part of their accounting 
work may overlook the possibility 
of reducing costs by using machine 
methods for other sections of the work. 
J. Russell Downey, manager of the 
Management Controls Department of 
Peat, Marwick, Mitchell & Co., Chi- 
cago, discusses the subject in an ad- 
dress on “Effective Systems Analysis 
for Machine Accounting Installations,” 
before the Chicago chapter of the Na- 
tional Machine Accountants Associa- 
tion. A manufacturing company, he 
points out, might employ punched card 
equipment for inventory control but 
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economies 
through the application of the equip- 
ment for installment sales accounting 
or labor distribution. 


may ignore the possible 


Tabulating department supervisors 
spot possibilities for economy in such 
situations as office work where con- 
siderable clerical effort is applied. For 
example, “employees continuously add- 
ing, posting, and summarizing reports 
on long columnar work sheets or ledg- 
ers, such as installment ledgers which 
repeatedly have the same information 
posted to them generally provide good 
clues.” 

Laborious analysis is occasionally 
required as a result of new or special 
legislation. For example, Mr. Downey 
cites: 

“ .. the amount of pencil pushing and 
file searching that has been necessary dur- 
ing periods of national emergency in con- 
nection with base period unit costs of ma- 
terial, labor, overhead, and so forth for 
purposes of complying with ceiling price, 
renegotiation, and other legislation. The 
clerical aspects of these laws were ex- 
tremely expensive to those firms who 
could not turn to historic punched card 
records for quick analysis.” 


In summary, many installations do 
not encompass the operations nor pro- 
vide the service of which they are 
capable. Also, “most installations can 
and should be profitably expanded.” 
The supervisor of the tabulating de- 
partment will find little difficulty of 
branching out from functions already 
mechanized. To do this, he should 
make “a simple, but an effective sys- 
tems analysis for tabulating applica- 
tions” throughout the enterprise. 


Accountants Don’t Compete with 
Electric Devices 


Dr. Howard Aiken, head of Har- 
vard’s computation laboratory, ad- 
dressed the National Convention of 
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Utility Accountants this Spring®® on 
the subject of computing machines. 
The machines, he pointed out, can only 
work upon information fed to them, 
and the information fed “depends on 
the judgment of executives.” 

Another speaker at the conference, 
A. Paul Thompson, of Des Moines, 
Vice-President of Iowa Power and 
Light Company, declared that “elec- 
tric devices are not competing with 
humans”. On the contrary, he ob- 
served, they serve humans, “freeing us 
to think and placing a higher premium 
on accounting skill.” 


Continuing Education 
Graduate Studies 


At Stanford University on August 
17, 18, and 19, 1955, the Seventh An- 
nual Graduate Accounting Study Con- 
ference will take place. 

Among others, these topics will be 
discussed: Standards of Disclosure 
and How They Are Developed; How 
is the Adequacy of a System of Inter- 
nal Control Tested?; Where the Sys- 
tem is Inadequate, How is the Amount 
of Additional Testing Determined ?; 
Machine Bockkeeping and Auditing 
and Accounting Procedures. 

In announcing the conference, it was 
reported that statistics reveal that at- 
tendance at the Graduate Study con- 
ferences “is predominantly from me- 
dium and small firms and that indi- 
vidual practitioners make up a good 
percentage of those present”. 
Refresher Courses 

These courses, to be given in semi- 
nar fashion for the members of the 
California Society of Certified Public 
Accountants, are reported in the so- 
ciety’s leaflet, The C.P.A. News- 


letter :*8 
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Difficult and Unusual Problems En- 
countered in Auditing Practice. 

Application of the Internal Revenue 
Code of 1954. 

Stressing class participation and case 
studies, the courses will run ten hours 
each. The object of the first course 
is to help participants “improve their 
abilities in handling unusual prob- 
lems” ; also, to provide opportunity for 
the exchanging of ideas with fellow 
practitioners through round table 
talks. 


Age No Barrier 


In the same publication, the Com- 
mittee on Continuing Education of the 
Society provides statistics concerning 
participants in its courses for practi- 
tioners. 

3ased on over 200 replies to a 
questionnaire, it appears that the aver- 
age age of the enrollees was 37; over 
71% had graduated from college or 
done some graduate work; a large 
group had more than five years of 
experience ; almost 88% were in pub- 
lic practice. 

Over half the enrollees had taken 
one or more of the Committee’s earlier 
courses. 


The Future 
International 


Writing in The Accountants Jour- 
nal, Nicholas A. H. Stacey asks 
whether there should be an ‘“‘Account- 
ants’ International.” He points out 
that the coordination of the account- 
ing profession would have presented 
fewer baffling problems “had there 
been . . . a little more foresight in 
the organization of the profession over 
the years... .” 


__°6 As reported in the Business and Financial Section of The New York Times, April 26, 
1955 (report based upon an Associated Press dispatch). 
87 The C.P.A. Newsletter (of the California Society of CPAs), Vol. 8, No. 7, March, 


1955, p. 3. 
68 Vol. 8, No. 8, April, 1955, p. 2. 


69 Vol. XLVII, No. 565, March, 1955, pp. 88-90. 


oe 55 


469 














Current Trends in Accounting—X 


Without implying that there are no 
accountants with an international out- 
look, Mr. Stacey points out that “this 
absence of internationalism brings with 
it inherent dangers which, at first, may 
not be perceived. To begin with... 
the maturity of any profession can be 
partially judged from its cosmopolitan 
character. This must be so since to 
ensure the fullest development of a 
profession, ideas and experiences must 
be gathered together from a miscellany 
of quarters.” 

International congresses for account- 
ants, Mr. Stacey notes, have, of course, 
taken place, commanding “increasing 
respect and attention within the pro- 
fession and without.” 

To the query, “Which country 
should be the avant-garde of account- 
ing internationalism?” he answers: 
“., doubtless .. . Britain, which country 
was the cradle of modern accounting. It 
was from Britain that modern accounting 
crossed the seas and became established 
overseas. Even as short a time ago as the 
end of the last century, accounting in the 
United States, for instance, was essen- 
tially based upon British practice and 
often practised by American branches of 
British accounting firms.” 


Mr. Stacey notes that a profession’s 
“international measure” may be judged 
from the number of important annual 
addresses in the field in various coun- 
tries, as well as the importance attrib- 
uted to them. He also observes that 
“at the meetings of the Royal Society 
or of the British Association, inter- 
nationally important pronunciamentos 
are delivered each year on a wide 
range of subjects—but accounting is 
not among them. . . . [Further, that] 
the famous platforms for account- 
ing orations—those commanding inter- 
national interest—can be counted on 
one hand. These are the Dickinson 
Lectures at Harvard University, the 
Institute of Accounting Lectures at 
Ohio State University, Columbus, . . 
the Accountants Day addresses in Hol- 





land, and the Stamp-Martin Memoriai 
Lectures in London.” 

The above represents the academic 
or educational path to action. Mr. 
Stacey turns to the administrative 
path: the “administrative arm of the 
profession,” accounting institutions, 
represent the second avenue for bring- 
ing about internationalism among ac- 
countants. Only sporadic features have 
appeared in existing accounting jour- 
nals concerning developments in ac- 
countancy abroad. 

To remedy this, Mr. Stacey suggests 
that “an entirely new type of monthly 
or quarterly journal, devoted solely 
to aspects of international significance 
in the world of accounting,” be pub- 
lished. There should be a clearing 
house “to collate, digest, and regurgi- 
tate information .. . in readable form.” 
For Great Britain, for example, such 
organization could also gather infor- 
mation about British accounting prac- 
tices and it could undertake research 
projects for the accounting profes- 
sion. 

He concludes that 

“The initial step is to set up a bureau 

with truly international ramifications . . . 

restricted, at the outset, to a pilot scheme 

confined to information exchange with the 

Commonwealth and with the States. If 

this scheme is successful . . . more ambi- 

tious plans could be brought into opera- 

MOTE 6s cess 


Golden Jubilee Prediction 


At a business session of the Golden 
Jubilee Celebration of the Association 
of Certified and Corporate Account- 
ants, held in London in December, 
1954, Roy Harrod, British economist, 
discussed the future of accountancy.” 

Mr. Harrod considered Soviet ac- 
counts; the trend of economics; dif- 
ferences in points of view between 
economists and accountants; interna- 
tional accounts; depreciation and infla- 
tion; optional depreciation allowances; 
cost accounting; social accounts, co- 


70 Association of Certified and Corporate Accountants, “Golden Jubilee Celebrations. 
30th November-2nd December, 1954. Report of Proceedings”. London, 1955, pp. 41-54. 
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operation between economists and ac- 
countants ; and, finally, the prospect of 
“reat expansion of accountancy.” 

He concluded his speech with these 
comments : 

“.. , accountancy itself has a great 
future, for it provides, so to speak, the 
raw material for a policy of prosperity. 
Accounts should be progressively improved 
in their meaningfulness and reliability for 
that means a rise in the quality of the 
raw material that we have to use. That 
applies of course throughout the world, be- 
cause we are all now a world community 
in which these problems of economic pros- 
perity and slump are going to have inter- 
national consideration. In the old days the 
raw materials like wool and coal seemed 
all important; in the future—during the 
next fifty years—the reliability of accounts 
is going to be the most important raw 
material for the planning of our pros- 
perity.” 


What Faces the Small Practitioner? 


“The Future of the Small Practi- 
tioner” is the title of a paper by Rich- 
ard C. Rea, CPA, of New Philadel- 
phia, Ohio, before the annual meeting 
of the Ohio Society of CPAs, at 
Akron, last fall.” 

Mr. Rea discussed 3 points: 1) the 
future of the small practioner; 2) 
what can be done to prepare for the 
future; 3) what the Societies can do 
to help the practitioner. 

Unquestionably, the demand for ac- 
counting services will grow. Tax laws 
are becoming more complex ; the popu- 
lation is growing, and with it busirtess 
will grow. As a result there will be 
increasing need for professional ac- 
counting services. 

But more important than either of 
these is the point: “There are still 
two vast untapped fields,” whose sur- 
faces have been barely scratched. These 
fields are: 

“(1) A further extension of our tradi- 

tional role as accountants and audi- 


tors, into fields not presently open 
to us. 


“(2) Offering services outside the strict 
field of accounting and auditing but 











closely related to it, such as the field 
of management engineering.” 


An extremely large undeveloped 
field is that of the one-man business, 
“including the chap who is just get- 
ting started and is particularly in need 
of sound accounting advice.” Perhaps 
this man does not even know that we 
exist; perhaps, though he knows of 
our existence, he is worried about our 
charges. 

Suggesting that accountants investi- 
gate this field of very small business, 
Mr. Rea considered how it could be 
developed. He offered a 5-point pro- 
gram: 1) We should provide a sys- 
tem that can be kept easily, and should 
supply a manual of instructions; 2) 
we should set a definite scale of fees 
both for our initial charge and for 
subsequent aid; 3) the fee should be 
within the small businessman’s means; 
4) our system must be a flexible one: 
“We cannot have one over-all system 
for all types of businesses.” There 
should be a number of basic systems, 
tailored, as required, to meet the cli- 
ent’s need; 5) we must make the small 
businessman aware of the availability 
of our services. 

How can accountants prepare for this 
future? They should attend account- 
ing seminars and refresher courses. 
They must keep abreast of recent de- 
velopments in accounting; must know 
about new bookeeping equipment and 
machinery. 

How can professional societies help? 
Publicity programs should be directed 
to smaller businesses, more particu- 
larly firms located outside large indus- 
trial centers. Small banks should also 
be reached. 

In addition, the Society should pro- 
vide educational programs to help 
members keep up with the latest devel- 
opments in accounting and auditing. 
Further, there should be bulletin ser- 
vices for members. 

Mr. Rea also advised accountants 
to establish bulletin services for their 


™ The Ohio Certified Public Accountani, Vol. XIV, No. 2, Spring Issue, 1955, pp. 55-63. 
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clients. As to his own firm, he said: 
“We do not attempt to send out these 
bulletins to our clients with any degree 
of regularity, but only when there is 
something that we feel is important 
and of particular interest. It has paid 
off in goodwill.” 

Mr. Rea advocated two-class legis- 
lation. On this point, in concluding 
his address, he said: 

“T submit to you . that we cannot 
consider ourselves a mature profession 
until we have fulfilled our obligation to 
protect the public from unqualified practi- 
tioners by endorsing a licensing arrange- 
ment, closing the gates to those who can- 
not meet acceptable standards. I know, of 
course, a great deal of time and effort ‘has 
been invested in this problem, and prog- 
ress has been made; but | think the time 
is here when definite action must be taken. 
If the number of practitioners continues 
to grow in the next few years as in the 
past, and nothing is done to control or 
regulate the situation, then the future of 
the well-qualified small practitioner will be 
dismal indeed, and all other programs and 
plans will be for nothing.” 


General 
Don’t Abandon the Terminology 


David E. Lutz of the Pittsburgh 
Chapter of the National Association of 
Cost Accountants thinks that manage- 
ment should be kept “on speaking 
terms with accounting terms.”? 

In a letter to the editor of the 
N.A.C.A. Bulletin, he points out the 
desirability of giving management’ “a 
few diplomatic lessons” concerning ac- 
counting terminology, its meaning and 
use, as employed in reports to manage- 
ment. 

The accountant, Mr. Lutz opines, 
should be as reluctant to surrender his 
use of professional terminology as a 
physician, lawyer, or engineer would 
be; few people “would be bold enough” 
to try to convert doctors, lawyers or 
engineers to the use of layman’s lan- 
guage. 

72 NAC 


A. Bulletin, Vol. 


XXXVI, No. 


In sum: “Why should we even 
think of abandoning the terminology 
used by the accountant in his work 
and in the products of it? It has 
been tried and tested over the years 
and has been accepted as serviceable.” 


Changing Money Values 


That this subject troubles account- 
ants all over the world is attested 
the report of a symposium and sub- 
sequent meeting on the subject “Ac- 
counting in Periods of Rapid Infla- 
tion and Deflation,” at an accountancy 
congress held at the second Blue 
Mountains Congress of the Australian 
Chartered Accountants Research So- 
ciety, at Katoomba, New South Wales, 
last Summer. 

Reference is made to the comments 
of George O. May to the effect that 
the problem of inflation “should be 
dealt with in three phases—(1) Reec- 
ognition that there was a_ problem, 
(2) Isolation of it, and (3) Account- 
ing for it.” At present accountants 
appear to be in the second phase. 

At a subsequent meeting of the So- 
ciety, A. B. Campbell, a member, 
“expressed the opinion that a subject 
which was exercising the minds and 
consciences of accountants throughout 
the world could not be put aside as 
unimportant or unrealistically futur- 
istic.” 

The paper under review includes 
numerous charts and statements de- 
picting: Real Profits Available to 
Ordinary Shareholders in contrast 
with Ordinary Dividends Paid; Rela- 
tionship of Net Profit (after Taxes) 
to Shareholders’ Funds (before and 
after Money Value Adjustments) ; In- 
come Taxes Paid in Relation to His- 
torical Cost and Real Net Profits (be- 
fore Taxes) ; and Cumulative Histori- 
cal Cost Profits and Real Profits. 


7, Sec. 1, March, 1955, p. 975. 


73“\What Should Accountants, as Accountants, Do about Changing Money Values”, in 


Accountant in Australia, 


The Chartered 
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Price-Level Adjustments 


The April, 1955, issue of The Ac- 
counting Review" offers three papers 
on price-level adjustments. The first, 
by Professor James L. Dohr of the 
Columbia University Graduate School 
of Business, is entitled “Limitations on 
the Usefulness of Price Level Adjust- 
ments.”*® The second, entitled “A Case 
Study of Price-Level Adjustments”, 
is by Donald A. Corbin, Assistant Pro- 
fessor at the University of California, 
Riverside.7® S$ T. Sih, Chief Book- 
keeping Officer, Food Control, Hong 
Kong, a ree China CPA, is the author 
of the third paper, “My Experience 
in Price-Level Adjustments.”™ 

“The purchasing power problem”, 
observes Professor Dohr, “has prob- 
ably been more widely discussed than 
any other accounting problem and the 
mass of ideas, formulae, and conflict- 
ing views which have appeared in 
print is literally staggering.’”’"* He sug- 
gests a “modest program”, under 
which he would restrict accountants’ 
efforts to inventories and fixed assets ; 
would modify the LIFO method 
certain respects; would “concentrate 
on the concept of depreciation as a 
cost of utilization”; and would effect 
certain amendments of the Internal 
Revenue Code. 

Pointing out that “no comprehensive 
presenting the “complete 
series of adjustments” necessary in 
dealing with price-level problems has 
been written “since Sweeney’s highly 
complicated book in 1936”, Profes- 
sor Corbin presents a case study in- 
volving a department store. He offers 
exhibits and schedules depicting the 
procedures advised. 

Mr. Sih discusses his experiences 
as chief accountant and finance man- 


treatise” 


4 Vol. XXX, No. 2, 

5 Tbid., pp. 198-205. 

8 Ibid., pp. 268-281. 
7 [bid., pp. 282-283. 

78 [bid., p. 203. 

79 New York Chamber of Commerce, 


April, 1955. 


“New York State’s Fiscal Problem. 


ager of a company in China during the 
period of inflation. The organization 
was a large one, embracing “cotton 
mills, hospitals, transportation serv- 
ices, farms, theatres, etc.” In this 
short article Mr. Sih provides an in- 
teresting account of his accounting 
procedures in dealing with inflation 
problems. 


Improving New York’s Fiscal Affairs 


The Temporary Commission on the 
Fiscal Affairs of [the New York] 
State Government, known as the “Bird 
Commission”, was established by the 
1953 Legislature and submitted its 
final report to the 1955 Legislature. 
The report presented the results of 
some eighteen months of intensive 
study. It covered three main areas of 
financial affairs: (1) State Fiscal Af- 
fairs; (2) Federal - State Fiscal Rela- 
tionships; (3) State - Local Fiscal 
Relationships. 


The New York Chamber of Com- 
merce’s Committee on Taxation pre- 
pared a summary, in the form of 
thirty-page pamphlet,” of the two- 
volume, 600-page, comprehensive re- 
port by the Bird Commission. 


The following points are cited from 
the Chamber’s report. 


“Present accounting systems, says the 
Commission, are well suited for the pre- 
vention of fraud or embezzlement; but, 
should be supplemented to provide cost 
information in a form most useful for 
planning and control activities. A pro- 
gram accounting system, designed to meet 
these needs, is outlined in detail in the 
Staff Report of the Advisory Committee. 
It is described as inexpensive to install and 
operate; and test installations are recom- 
mended’ by the Commission. 


“Tt is suggested that the State budget 
can greatly be strengthened by conversion 


A Summary 


of the Report and Recommendations of the Temporary Commission on Fiscal Affairs.” New 


York, N. Y., New York Chamber of Commerce, 


Z9355 
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to a so-called performance budget. Such 
a presentation places chief emphasis on 
programs and objectives, rather than on 
the individual line items as at present. One 
cannot determine, from the existing budget, 
what most of the individual programs, 
functions or activities will cost.’ 


The Chamber of Commerce also 
recommends that the budget “embrace 
lederal and other non-appropriated 
funds” not at present included; fur- 
ther, that reporting procedures be im- 
proved, particularly concerning “uni- 
form and current information on 
budget execution.” 


Renegotiation 
Writing on the subject of “Renego- 
tiation Accounting”, Theodore A. 


Larimore, an accountant with the De- 
troit Regional Board of the Renego- 
tiation Board, offers an account of 
the steps in processing renegotiation 
cases in a Regional Board.®° 

He describes the accounting data 
government contractors must present 
when their affairs are under renegotia- 
tion; points out the special accounting 
problems which may face accountants 
representing government contractors; 
offers a list of “sound accounting” 
practices in allocating costs and ex- 


penses.®! 


Accountants, pressed by government 
regulations of one sort or another, will 
unquestionably be pleased by Mr. Lari- 
more’s concluding observation : 


“The Renegotiation Board decided at the 
outset that it would be guided by two 
common sense considerations. In the first 
place, the Board determined that its rules 
and procedures would be kept as simple as 
the nature of its responsibilities permitted 
and, in the second place, that all businesses 
affected by the Act would be treated fairly 
and in like manner. The Board also de- 
cided that, to a greater extent than had 
been true in the past, business would be 
informed at all times of the actual pro- 
cedures and techniques employed in the 
renegotiation of cases.” 


81 [bid., p. 305. 
82 Vol. 2, No. 4, pp. 56-57. 
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The Machine Wasn’t Big Enough 

The “Accounting and Auditing 
Notes” section of The Arthur Young 
Journal for April, 1955* provides this 
account of an unusual problem en- 
countered by a local bank. A while 
ago, one of the Arthur Young clients 
opened a large manufacturing division 
in a town of medium size, opening an 
account with a local bank at the same 
time. Just before the end of the year, 
the large accounts re -ceivable collections 
brought the company’s bank balance to 
just over 11 million dollars. The bank 
statement, which was reconciled to the 
books, reflected such balance. But the 
response to request for bank confirma- 
tion brought forth a figure exactly ten 
million dollars less than that shown on 
the bank statement. Communication 
with the bank elicited the comment that 
their records showed only the million 
dollar balance; soon after “the person 
who maintained the account” confirmed 
that the balance should have been 
eleven million. 

It appears that the bank’s bookkeep- 
ing machine “did not carry into the 
$10,000,000 column and, although the 
extra digit was added on the statement 
which went out, it had not been added 
in the ledger account.” 

The editor of “Accounting and Au- 
diting Notes” comments: “It is doubt- 
ful that $10,000,000 can be misplaced 
permanently in a situation of this kind 
but officials of the bank are possibly 
now considering whether to buy a 
larger bookkeeping machine or to ask 
our client to restrict its deposit balance 
to less than $10,000,000.” 


Progress in Government Accounting 


The Comptroller General of the 
United States has issued the “Sixth 
Annual Progress Report Under the 
Joint Program to Improve Accounting 
in the Federal Government. December 
31, 1954,”88 


80 The Accounting Review, Vol. XXX, No. 2, April, 1955, pp. 298-306. 


83101 pp. The report is accompanied by a letter of transmittal dated January 31, 1955. 
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The report describes the “quality 
and quantity of results achieved un- 
der the joint accounting program dur- 
ing the calendar year 1954... .” It 
contains data on general developments 
and voluminous details on the ac- 
counting developments in individual 
agencies. 

The objectives of the program were 
outlined in a policy statement issued 
in January, 1949. Quoted on page 2 of 
the report, the statement reads: 


“(1) The maintenance of accounting sys- 
tems and the producing of financial 
reports are and must continue to be 
functions of the executive branch. 


“(2) There must be an audit independent 
of the executive branch which will 
give appropriate recognition to neces- 
sary features of internal audit and 
control. Properly designed account- 
ing systems are a vital factor to the 
effectiveness of such independent 
audit. 


Full opportunity is to be afforded to 
the executive branch for participa- 
tion in the development of accounting 
systems as an essential to meeting the 
needs and responsibilities of both the 
legislative and executive branches in 
the establishment of accounting and 
reporting requirements.” 


“(3 


wa 


A summary of “Illustrative High- 
lights” of the report included these 
items, among others. In central ac- 
counting and reporting there was “‘con- 
tinued emphasis on simplified and more 
effective accounting and financial re- 
porting during the year... .” Dupli- 
cate handling of cash by collecting 
agencies in the Treasury disbursing 
offices has been eliminated and there 
has been a substantial reduction in 
paper work. 


, 


Concerning budgeting: the budget 
structure for. thirty organization units 
was improved; “business type” pre- 
sentations in the budget have risen in 
number ; “cost-type” appropriation will 
be more numerous in future budgets. 

The project of converting some 32 
million paper checks to punch-card 
checks, a procedure which would bring 
about substantial annual savings, “‘is 
now about 70 per cent completed”. 

Progress in individual government 
agencies was noted. Complete systems 
have been installed in various sections 
of the Department of Agriculture ; cost 
accounting and general accounts have 
been integrated in the Government 
Printing Office; there has been “im- 
proved account classification and finan- 
cial control of costs and property” in 
the National Advisory Committee for 
Aeronautics ; a new accounting system 
featuring “integrated financial plan- 
ning, accounting and reporting” has 
been provided for the National Science 
Foundation, bringing about “a 75 per 
cent reduction in number of accounts 
previously maintained.” 

In addition “major accounting and 
financial management improvements” 
have been installed by the Post Office 
Department; and “a completely new 
revenue accounting system” was in- 
stalled in 64 Treasury Internal Reve- 
nue Service district offices. Improve- 
ments were also effected in numerous 
other Departments. 

The “Tilustrative Highlights” sum- 
mary concludes with 19 illustrations of 
specific savings accomplished. 

The Sixth Annual Progress Report 
will make interesting reading for our 
members. 
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The First Woman C. P. A. 


By THe CoMMITTEE ON History 


This paper sketches the professional career of Christine Ross, the 
first woman CPA (New York) in the United States. Briefer 


mention is also made of the careers of Harriett B. Lowenstein and 
Theodora Daub, the next two women to receive CPA certificates 
from New York State. 


I’ven as late as the 1930’s a news 
item about a woman who passed the 
CPA examination in almost any state 
was likely to include an assertion that 
she was “the first woman CPA.” Such 
an assertion not only reflected a lack 
of information about women’s interest 
in accounting, but no doubt was also 
influenced by a regrettable state of 
public ignorance about the accounting 
profession in general. 

Accountancy and the functions of 
the CPA are receiving wider publicity 
in an era in which their contribution 
to the general welfare is recognized 
if not always understood. That women 
have been interested in accountancy 
from the earliest days is not equally 
well known. 

One of the difficulties of research 
about women arises from the fact that 
names are not always an_ index. 
I‘lorence, for example, though pre- 
dominantly a feminine name, is occa- 
sionally bestowed upon male offspring 
as well. So when we find Florence 
Crowley listed as an accountant in the 
New York Directory in 1797 at 237 
Water Street, in 1798 at 59 Cherry 
Street, and in 1802 at 16 Banker 
Street, and Florence Crowdy similarly 
listed in 1801 at 9 Frankfort Street, 
we cannot be sure that Florence 
Crowley, or Florence Crowdy, was a 
woman. About Margaret and Viola 





This is the fourteenth in a series 
of articles on the History of Ac- 
counting in the State of New York. 
It was prepared by the Society’s 
Committee on History. 
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are 


there is less uncertainty. We 
therefore probably safe in assuming 
that Margaret Barrow, listed as an 
accountant in the New York Directory 
of 1897-1900, and Viola D. Waring, 
similarly listed in 1898-1899, were 
women, 

About Christine Ross we can be 
sure. Although there are some gaps 
in the record, it seems clear that she 
not only practiced public accounting 
but was the first woman in the United 
States to pass the examination for the 
CPA certificate. Newspaper and maga- 
zine articles published around the turn 
of the century, supplemented by in- 
formation obtained from a former 
employer, from the superintendent of 
the building in which she had _ her 
office, and from a few persons who 
remember her, together with data con- 
tained in the files of the State Educa- 
tion Department, furnish both a story 
and a modicum of background. 

Christine Ross was born in Nova 
Scotia, possibly around 1873, perhaps 
earlier. She had a taste for mathe- 
matics and logic and is reported to 
have studied law, though whether or 
not she ever attended law school for 
the purpose is not known. 

Her accounting experience dated 
from 1889, but where her experience 
before 1902 was had and what it con- 
sisted of is not known. The State 
Education Department around 1899 
had a record of an address for her 
at 70—3l1st Street, Milwaukee. It is 
possible, however, that this was a tem- 
porary address, since the other avail- 
able information places her in New 
York both before and after this date. 
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The First Woman C.P.A. 


In 1902 she had offices with the Man- 
ning Yacht Agency at 45 Broadway, 
and later had an office at 17 Battery 
Place. An article in The Business 
World of April, 1902, stated that in 
addition to acting in several public 
capacities and besides the services 
rendered to Manning Yacht Agency, 
she performed accounting services for 
a clientele which included many women 
of wealth, women of fashion, women 
in business, and societies of women. 

The exact date of the CPA examina- 
tion which she took has not beén estab- 
lished, but it can be placed within a 
period of thirteen months. 

On April 17, 1896, New York be- 
came the first state to adopt a CPA 
law. Because the New York State 
Capitol fire in 1911 destroyed certain 
records of the early examinations, it is 
not certain whether Christine Ross 
took the examination in June 1898, 
December 1898, or June 1899, but it is 
certain that she took and passed one 
of these examinations and that she re- 
ceived certificate No. 143, dated De- 
cember 27, 1899, 

The difficulty in establishing the date 
on which she was examined arises not 
only from the loss of records in the 
State Capitol fire but from a few dis- 
crepancies in other sources of informa- 
tion. 

In its July, 1899, issue, The Public 
Accountant, a Philadelphia publication, 
used the word “recently” in noting that 
she had passed the examination and 
had requested that a certificate be 
granted her. This might have re- 
ferred to the examination of June 13- 
14, 1899 (the sixth examination), al- 
though it seems rather soon for the 
matter to have been ready for com- 
ment in a July magazine, or it may 
have referred to the fifth examina- 
tion, which was given on December 
13-14, 1898. 

In its ‘February, 1900, issue, The 
Book-keeper of Detroit referred to her 
application as having been made a year 
before. If so, it probably was for the 
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fifth examination, that of December 
13-14, 1898. The article also stated 
that there were twelve candidates, of 
whom she was No. 3. The Business 
World, New York, stated in its April, 
1902, issue that her name was second 
on the list of those who passed the 
examination in December, 1898. 


The minutes of the Board of Ex- 
aminers show that for the sixth exam- 
ination there were only six candidates, 
of whom two passed. For the fifth 
examination, that of December, 1898, 
the minutes record that No. 3 was the 
third highest of those who passed all 
subjects. Ratings of No. 3 were: law, 
84; theory, 89; practical accounting, 
75; and auditing, 90. 

Since the article in The Business 
World was based on an interview 
with Miss Ross and since the min- 
utes of the Board of Examiners tally 
fairly well with the statements made 
in the article, the assumption at this 
point is that it was the December, 
1898, examination which she took. 


But there is a further complication. 
In the minutes of a meeting of the 
Board of Regents held December 21, 
1899, we find this record: 

“Voted that the full C.P.A. certificate be 

granted to Christine Ross, who success- 

fully passed the professional examination 

in June, 1898.” 

This was the fourth examination. The 
minutes of the Board of Examiners 
do not record the number of can- 
didates who took this examination or 
their ratings. Could the minutes of 
the Board of Regents have been in 
error as to the date? One can only 
conjecture as to the date of her ex- 
amination, but this much is clear: She 
was the first woman to pass a CPA 
examination and the first to receive a 
CPA certificate. On March 29, 1899, 
Pennsylvania had become the second 
state to adopt a CPA law. It gave its 
first examination in November, 1899, 
and, according to the Accountants’ Di- 
rectory and Who’s Who, 1925, issued 
a certificate to Mary B. Niles in 1900. 
As we have seen, Miss Ross took her 
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examination in New York no later 
than June, 1899, and received her cer- 
tificate as of December 27, 1899. 

Another matter which is clear is that 
there was an interval of eighteen, 
twelve, or six months between the time 
of the examination and the date of 
the issuance of her certificate. The 
story of this delay is told in the public 
prints of that time. 

In July, 1899, The Public Account- 
ant, Philadelphia (Vol. 1, No. 10, page 
115), carried a lead editorial as 
follows : 

“The New 
Wwrsy 

“An amusing incident occurred recently 
in New York, amusing to the accountants 
in other States, but the New Yorkers fail 
to see the joke, and very rightly, too. 

“The facts of the case are these: It 
seems that a certain New York accountant 
(whom we will call Jones, because that is 
not his name) had some difficulty or other 
with the Regents of the State of New 
York. How this trouble arose or the mer- 
its of either case is not to the point here; 
sufficient be it that there was trouble and 
that Jones made the remark that ‘the ex- 
amination questions set by the Regents 
were too easy and that any old woman, 
who never had any actual experience, 
could pass the examination.’ This the Re- 
gents denied. Jones made no contradiction 
of this, but he immediately set himself 
about coaching a person, who had never 
handled a set of books. This person took 
the examination, and passed away up and 
now desires that a certificate be granted, 
when lo and behold, the said person turns 
out to be a woman, a relative of Jones’ 
ag pel Then the fight commenced. 

The Regents offered to give her a junior 
certificate, but Jones seriously demurred to 
this, saying, ‘The person is of full age, 
has passed an examination set by you, and 
she is entitled to a full certificate.’ 

“There the matter rests. 

“Jones and the Regents are at worse 
loggerheads than ever and the time for 
healing the breach seems as far off as 
ever. 

“Like all other innovations, the Ex- 
amining Boards in New York and Penn- 
sylvania have to put up with many diff- 
culties until proper amendments can be 
determined on and passed. This woman 
affair is only one of the many pitfalls 
which could not be foreseen when the acts 
were passed. 

“The editor refrains from comment on 
the above case but leaves it to the ac- 
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about Miss 
as an editorial in The Book-keeper, 


countants to determine whether Jones was 

right or wrong.’ 

A sequel to this editorial appeared 
in the next issue, that of August, 
1899, on page 127 of Volume I, No. 
i: 


“A Correction 


“In the last month’s issue of The Public 
Accountant there appeared an article on 
the editorial page entitled ‘The New York 
Examination Controversy,’ in which men- 
tion was made of a woman who had passed 
the examination entitling her to a cer- 
tificate from the Regents. The facts on 
which this article was based were supplied 
by a New York accountant of known in- 
tegrity, but, it seems, there is a mistake 
somewhere, as the following letter will! 
show: 


“Editor of The Public Accountant, 
Philadelphia, Pa. 

“Dear Sir: — My attention has been 
called to your July editorial, entitled ‘The 
New York Examin ition Controversy,’ and 
as 1 am the ‘ person’ who figures in this 
‘amusing incident,’ I trust you will grant 
me the courtesy of a short space in your 
next issue to correct some of your ‘facts.’ 

“T have had ten years’ practice in ac- 
counting. Il was not coached by a man 
whom you call Jones. 1 am not a relative 
of his typewriter. I know nothing of 
trouble between the Regents of -the State 
of New York and the man whom you call 
Jones; but so far as I am concerned, your 
only ‘fact’ is: ‘This person took the ex- 
amination, passed away up, and now de- 
sires that a certificate be granted.’ 

Yours very truly 

Christine Ross 

45 Broadway, New York 
July 31, 1899 

“To say the least, the editor was startled 
to receive such a contradiction, but, with 
the idea of ascertaining the exact state 
of affairs, he communicated with several 
correspondents and found to his sorrow 
that a rather grave mistake had been 
made and that the injured one was a lady. 
He therefore makes all the reparation 
possible under the circumstances by pub- 
lishing the history of the whole matter. 
The fact that the editor at the time of 
writing had no idea of the identity of the 
lady who took the examination is the only 
extenuating circumstance in the case. 

“As Miss Ross is the only woman who 
has taken the C.P.A. examination in New 
York, she must necessarily be the one re- 
ferred to.” 


Two further articles tell us more 
Ross. The first appeared 
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Detroit, on page 94 of the issue of 
February, 1900, Volume XII, No. 8. 
It reads in part as follows: 

“The postman who delivers mail in a 
Broadway office district gave into a young 
woman’s hands one day last month a docu- 
ment so distinctly a cause for congratula- 
tion that she has had a smile and a bright 
word for him ever since. The document 
was postmarked Albany. Before it came 
the young woman was just a plain, every- 
day bookkeeper — a good bookkeeper, but 
merely one of the rank and file. Now she 
is a C.P.A., a Certified Public Accountant, 
and the only one of her sex who has won, 
or indeed, applied for the degree. The 
document was the certificate awarded by 
the Regents to show that she had success- 
fully passed an examination in the follow- 
ing matters: Theory of accounts, practical 
accounting, auditing and commercial law, 
and is otherwise fitted for the profession 
of expert accountant... . 

(kK OK 

“The candidates are known to the ex- 
aminers only by numbers, and a year ago, 
when the young woman book-keeper made 
her application, her identity was not dis- 
closed until her examination papers had 
been passed upon. There were twelve ap- 
plicants in that class and when the person 
whose examination number was 3 applied 
by name for her certificate the board was 
non-plussed. She had passed an excep- 
tionally good examination, but women had 
not been thought of as members when the 
association was chartered. The matter was 
therefore held over for further delibera- 
tion. The eleven men who passed the ex- 
amination got their certificates promptly, 
but the young woman waited. A few days 
ago her triumph came, and now she is free 
to start out as the pioneer in an entirely 
new field for women.” 


The second is a full-page article in 
The Business World, published in 
New York in April, 1902, Volume 
XXII, page 175. As has been stated, 
this article was based on an interview 
with Miss Ross and is the source of 
some of the biographical data appear- 
ing herein. It quoted her as saying, 
“T think women should have equal op- 
portunity with men to earn an inde- 
pendent living in any business or pro- 
fession they choose to enter.” It also 
contained her photograph, the likeness 
of a pleasant-faced woman. 

Of her later history not much was 
discovered, except that she married a 
man named Barker and is believed to 
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have returned, with him, to Canada 
and afterward removed to the Paci- 
fic Coast. 

There are now around 150 women 
CPA’s in New York State and around 
900 in the United States, but for seven 
years Christine Ross was the only 
woman to hold a full New York CPA 
certificate. In 1907, another woman 
was certified, one junior certificate 
having been issued in the meantime. 
The junior certificate, which was is- 
sued in 1905, went to Mary E. Slater, 
the full certificate to Harriett B. Low- 
enstein. 

Mary E. Slater studied accounting 
at Koehler’s New York School of 
Accounts. She was employed by I. 
Newman & Sons, Inc., as a private ac- 
countant and may never have entered 
public practice. 

Harriett B. Lowenstein became a 
CPA (certificate No. 351) in 1907, 
and was admitted to the practice of 
law in the same year. It appears, 
therefore, that she was the first woman 
to be both a New York CPA and a 
member of the New York Bar. In her 
examination she received a_ perfect 
rating in practical accounting. She 
was the first controller of the Fed- 
eration of Jewish Charities and of 
the American Joint Distribution Com- 
mittee and installed the accounting 
system in each of these organizations. 
From 1913 to 1920 (the date of her 
marriage) she was philanthropic ad- 
visor to the late Felix M. Warburg of 
Kuhn, Loeb & Company. 

She was the first woman employed 
as an attorney in the law department 
of the City of New York, where, on 
assignment to the Appeals Division of 
the Corporation Counsel’s office, she 
prepared a three-volume index and di- 
gest of cases in which the city ap- 
peared. She also did some briefing 
in the Appeals Division. 

In 1920 she married Jonah J. Gold- 
stein, who was then an attorney and 
is now a Judge of Court of General 
Sessions of the County of N. Y. 


(Continued on page 496) 
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What Did Mr. Agran Do? 


By Marguts G. Eaton, C.P.A. 






An accountant’s analysis of the now famous tax practice case that 


HERE is no comprehensive and 

generally accepted definition of 
what constitutes the practice of law. 
Moreover, there is no such definition 
of the practice of accountancy. The 
same thing could doubtless be said of 
medicine, engineering, the ministry, 
and other professions. And it may 
not be unreasonable to suppose that 
there will never be such definitions. 
If an occupation is justifiably called 
‘a profession,” its scope is broad 
enough, the concepts to be dealt with 
are complicated and difficult enough, 
the eventual usefulness to the public 
is incomprehensible and unpredictable 
enough, to question the wisdom of at- 
tempting a formal definition. 

Disagreement currently exists be- 
tween certain spokesmen of bar as- 
sociations on the one hand, and certi- 
fied public accountants on the other, 
as to what parts of tax practice should 
be regarded as the exclusive preroga- 
tive of the lawyer. Lacking a useful 
definition of either profession in this 
connection, the thought suggests it- 
self that some light might be cast on 
this problem of tax practice by an 
approach from the opposite direction. 
From the standpoint of the public in- 
terest, and in view of the subject mat- 
ter dealt with, what should not be re- 
garded as “practice of law,” and thus 


opened a new stage in the relationship between lawyers and CPAs. 
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the exclusive province of the lawyer 
when the citizen is to be served in re- 
gard to his income tax liabilities? (It 
should be stated here that the certified 
public accountant has never sought to 
exclude the lawyer from any part of 
tax practice.) 

With this question before us, the 
recent Agran’ case invites examina- 
tion. The principal facts important 
for this discussion were these: Agran, 
a certified public accountant licensed to 
practice before the Treasury Depart- 
ment, was retained by one Shapiro in 
1948. In connection with this em- 
ployment Agran prepared individual 
income tax returns for Shapiro and 
his wife for the years 1947 to 1950, 
inclusive. In the 1948 return a de- 
duction was claimed for a loss in the 
amount of $43,260.56. 

The loss had been incurred in this 
way: Taxpayers owned a_ building 
which they leased on July 19, 1946, 
to one Pritchard, a dealer in used cars, 
for a fixed rental of $1,500 per month, 
plus 5 per cent of Pritchard’s net 
profits from operations in the building. 
On November 5, 1947, a new agree- 
ment was made under which the rental 
was restated at $1,500 per month, plus 
5 per cent of Pritchard’s net profits 
from operations in the building, as well 
as of the profits from four used- 
car lots operated by him at other loca- 
tions. The Shapiros guaranteed the 
Bank of America against loss on all 
cars financed by and contracts dis- 
counted with the bank by Pritchard. 
Shapiro deposited $115,000 with the 
bank in connection with this guaranty. 
Pritchard become involved, with the 
result that by December 31, 1948, the 
bank had charged the lessors’ deposit 
with losses totaling $43,260.56. With 
this loss deducted, the 1948 return 


Reuben Agran v. Morris Shapiro, et al., Superior Court, County of Los Angeles, 
California, June 14, 1954. Reproduced at page 219, August 1954, Journal of Accountancy. 


480 





August 











nt 


iS 
ig 


its 


il] 


he 
he 
sit 
th 
rn 
es, 


cy 








What Did Mr. Agran Do? 


showed a net loss, and Agran appar- 
ently filed applications for tentative 
carry-back adjustments to 1946 and 
1947, and absorbed the balance of the 
net loss in the return for 1949. 

The first revenue agent to examine 
the returns denied that the loss was 
a “net operating loss” and proposed a 
$15,000 deficiency. After conferences 
with Agran, the revenue agent submit- 
tel his report which asserted a de- 
ficiency of $6,280. At a later date 
another revenue agent entered the case 
and, after conferences with Agran, re- 
duced the deficiency to $200, which 
amount was based on points unrelated 
to the loss in question. 

Agran submitted a bill for his ser- 
vices in the amount of $2,000, saying 
on the face of the invoice that the 
services had saved the taxpayer in 
excess of $6,000. (This was a rather 
modest view by Agran of the value of 
his own services when the first revenue 
agent had originally proposed a de- 
ficiency of $15,000.) Agran sued for 
his fee and it was awarded to him by 
the Municipal Court of the Los Angeles 
Judicial District. On appeal the Supe- 
rior Court of Los Angeles County 
found that part of the services per- 
formed by Agran were the practice of 
law and remanded the case for retrial. 
Amici curiae briefs were filed by the 
State Bar of California and the Cali- 
fornia State Society of CPAs. Other 
facts will be stated later in connection 
with examination of the court’s -rea- 
soning. 

For purposes of easy reference, it is 
necessary at this point to refer to Sec- 
tion 122 of the 1939 Internal Revenue 
Code (Net Operating Loss Deduction) 
with which Agran had to work. 

We may now address ourselves to 
the court’s reasoning. In its decision 
it said: 

It appears to be generally conceded that 
it is within the proper function of a public 
accountant, although not a member of the 
bar, to prepare federal income tax returns, 
except perhaps in those instances where 
substantial questions of law arise which 
may competently be determined only by 
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a lawyer. In the case at hand we find no 
real difficulty in concluding that in the 
preparation of the income tax returns in 
question plaintiff did not engage in the 
practice of law. They are of such a 
simple character that an ordinary layman 
without legal or accounting training might 
have prepared them in the first instance. 
An inspection thereof discloses that the 
defendants had but three sources of tax- 
able income: Mr. Shapiro’s salary, the 
rental received from the building leased 
to Mr. Pritchard, and the rental from a 
two-flat building, one-half of which was 
occupied by the defendants as their resi- 
dence, with the exception of the year 1950 
in which the defendants in addition re- 
ceived interest from savings and _ loan 
associations in the total sum of $612.68. 
Likewise the deductions claimed therein, 
other than the portion of the Pritchard 
loss carried forward into the 1949 return, 
were usual and ordinary expenses incident 
to the ownership and operation of income 
producing real property, the determination 
of the propriety of which required no 
particular legal knowledge. 


A different and more serious question 
arises, however, with respect to the 
services rendered by the plaintiff in pre- 
paring the applications for a carry-back 
adjustment and refund of taxes paid for 
the previous two years, and the preparation 
of the 1949 return wherein a deduction 
was claimed for a portion of the Pritchard 
loss, as well as his subsequent services in 
resisting the additional assessment pro- 
posed by the Treasury Department upon 
the ground that the Pritchard loss did 
not constitute a “net operating loss” 
within the meaning of the “carry-back” 
provisions of the statute. At this stage 
no question of accounting was involved. 
Neither the fact that the loss had been 
sustained nor the manner in which it arose 
was questioned. The only question was 
whether, under the admitted facts, the 
loss was one which could be “carried 
back,” the answer to which depended 
upon whether or not it was a_ loss 
“attributable to the operation of a trade 
or business regularly carried on by the 
taxpayer” within the meaning of that 
phrase as used in the Internal Revenue 
Code, Section 122(d)(5). We see no 
escape from the conclusion that under 
the circumstances this question was purely 
one of law. A substantially similar ques- 
va was presented in Wilson a Etsner 

. C. A. 2d, 1922), 282 Fed. 

i is apparent at once that ete 
was a very uncomplicated taxpayer, 
except for his loss question. (The 
court refers to the simple character of 
the returns.) It seems certain how- 
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ever, that the court, in holding Agran 
to have practiced law, would not want 
to be understood to say that tax mat- 
ters are questions of law in uncompli- 
cated situations, and questions of ac- 
counting where the going becomes 
more difficult. Let us consider the 
difficulties that are inherent in the stat- 
ute itself as applied to the most in- 
volved situations. If the accountant 
is the indicated performer in such 
situations, certainly there is no reason 
to dislodge him when simpler matters 
are to be dealt with. 


The Difficulties of the Statute 


To consider the income tax in the 
whole piece, income can be expressed 
only in accounting terms, and it is de- 
terminable only by the accounting 
process. With the passage of the first 
income tax law, and in all subsequent 
income tax legislation, it was therefore 
inescapable that the terminology, tech- 
niques, and principles of accounting, 
be adopted as the substance of the 
law. As it has developed over the 
years, the statute has become long and 
involved, but to this moment no at- 
tempt has been made to bring into the 
statute all of the principles and prac- 
tices of accounting which must be put 
into play in the determination of tax- 
able income. And where these princi- 
ples and practices have been incorpo- 
rated in the statute itself, or where 
modifications of commercial account- 
ing practices are embodied in the stat- 
ute, these provisions do not thereby 
lose their character as accounting con- 
cepts and become purely concepts of 
law, to be dealt with only by lawyers. 
To say otherwise is to say that any 
feature of life which requires regu- 
lation or determination under the law 
becomes the exclusive concern of the 
lawyer. If a state has a law prescrib- 
ing certain minimum specifications for 
highway construction or certain mini- 
mum standards in regard to stress 

2 Sec. 122(a). 


3 Sec. 23(a) (1) (A). 
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and strain resistance in bridge con- 
struction, it would not be said that the 
building of highways and _ bridges 
should be the exclusive province of 
lawyers. And if a dispute arose with 
state engineers as to whether the stand- 
ards had been met, the showing in re- 
gard to the engineering elements that 
had been applied would properly be 
made by engineers. This is not to say 
that the engineer would continue to 
handle the negotiations if the dispute 
finally reached the stage of formal ad- 
versary proceedings in which the rules 
of evidence came into play. 

The reason the question arises be- 
tween lawyers and accountants in re- 
gard to tax practice is that everyone 
thinks he knows what income is, while 
not everyone believes he understands 
engineering. However, the fact of the 
matter is that income is an extremely 
difficult thing, and its definition can- 
not be incorporated in a statute. Con- 
sider the particulars in which Agran 
dealt with the statute. “As used in 
this section, the term ‘net operating 
loss’ means the excess of the deduc- 
tions allowed by this chapter over the 
gross income, with the exceptions . . .” 


etc.” Gross income is “defined” in 
Section 22: ‘ ‘Gross income’ includes 
gains ...” etc. The statute does not 


say what gross income is; it mentions 
only some of the things it includes. The 
other unmentioned things it includes 
are the perpetual and perplexing con- 
cern of accounting. The things it does 
mention are taken from accounting. 
The “deductions allowed by this chap- 
ter” include’ “all the ordinary and nec- 
essary expenses paid or incurred dur- 
ing the taxable year in carrying on 
any trade or business. . . .” Ordinary 
and necessary expenses have never 
been defined in the statute or in the 
regulations. Are ordinary and neces- 
sary expenses a question of law? 
Elsewhere in Section 122 we en- 
counter “the deduction for depletion,” 
“paid or accrued,” “losses from sales 
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What Did Mr. Agran Do? 


or exchanges,” “deductions not attrib- 
utable to the operation of a trade or 
business,” “gross income not derived 
from such trade or business,” “in the 
case of a consolidated return,” etc. 
These are not terms of law. They are 
terms of accounting that have been in- 
corporated into law. 


The court in the Agran case saw 
“no escape from the conclusion” that 
whether the loss was attributable to the 
operation of a trade or business was 
purely a question of law. It referred 
to Wilson v. Eisner (see above). It is 
not the intention of this writer to at- 
tempt to instruct the court in what the 
law is; this inquiry is concerned only 
with what the law ought to be. The 
following comment might, nevertheless, 
be permitted: Wilson v. Eisner in- 
volved the taxable years 1913 and 
1914. The taxpayer there bred and 
raced horses. The question was 
whether he did it for profit or pleasure. 
The court said: “Since the facts and 
circumstances are admitted or undis- 
puted, the question of whether plaintiff 
was engaged in business for profit or 
pleasure became one for the court to 
decide, and it was error to leave the 
question of law to the determination of 
a jury...” That is, the court held 
the question to be one of law rather 
than fact. 


The Dobson Case 


In view of the truly enormous 
amount of consideration that has been 
given over the years to distinctions 
between questions of law and ques- 
tions of fact in tax controversies, it is 
not readily understandable why the 
court consulted the early case of Wil- 
son v. Eisner and made no reference 
to the Dobson* case and the multitude 
of cases which have sought to apply 
the rule there enunciated. In Dobson, 
the United States Supreme Court was 
examining the authority of Circuit 
Courts of Appeal to review decisions 


of the Tax Court. 
quoted from the court’s decision: 


The following is 


After thirty years of income tax history 
the volume of tax litigation necessary 
merely for statutory interpretation would 
seem due to subside. That it shows no sign 
of diminution suggests that many decisions 
have no value as precedents because they 
determine only fact questions peculiar to 
particular cases. Of course frequent 
amendment of the statute causes continu- 
ing uncertainty and litigation, but all too 
often amendments are themselves made 
necessary by court decisions. Increase of 
potential tax litigation due to more tax- 
payers and higher rates lends new im- 
portance to observance of statutory limita- 
tions on review of tax decisions. No 
other branch of the law touches human 
activities at so many points. It can never 
be made simple, but we can try to avoid 
making it needlessly complex. [Reference 
is made to the history of review of Tax 
Court decisions.] Precedents had accumu- 
lated in which courts had laid down many 
rules of taxation not based on statute but 
upon their ideas of Rae accounting or 
tax practice. It [the Tax Court] 
deals with a subject that is highly special- 
ized and so complex as to be the despair 
of judges. It is relatively better staffed 
for its task than is the judiciary. .. . 
Tax court decisions are characterized by 
substantial uniformity. Appeals fan out 
into courts of appeal of ten circuits and 
the District of Columbia. This diversifica- 
tion of appellate authority inevitably pro- 
duces conflict of decision, even if review 
is limited to questions of law. But con- 
flicts are multiplied by treating as ques- 
tions of law what really are disputes over 
proper accounting. The mere number of 
such questions and the mass of decisions 
they call forth become a menace to cer- 
tainty and good administration of the 
law. . . . Perhaps the chief difficulty in 
consistent and uniform compliance with 
the congressional limitations upon court 
review lies in the want of a certain stand- 
ard for distinguishing “questions of law” 
from “questions of fact.” This is the test 
Congress has directed, but its difficulties 
in practice are well known and have been 
subject of frequent comment. Its difficulty 
is reflected in our labeling some questions 
as “mixed questions of law and fact” and 
ina great number of opinions distinguish- 
ing “ultimate facts’ from evidentiary 
facts. . . . Congress has invested the Tax 
Court with primary authority for redeter- 
mining deficiencies, which constitutes the 
greater part of tax litigation. This re- 
quires it to consider both law and facts. 


4 Dobson v. Comm. (1943), 320 U. S. 489, 64 S. Ct. 239, 88 L. Ed. 248. 
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What Did Mr. Agran Do? 


Whatever latitude exists in resolving ques- 
tions such as those of proper accounting, 
treating a series of transactions as one for 
tax purposes, or treating apparently sepa- 
rate ones as single in their tax conse- 
quences, exists in the Tax Court and not 
in the regular courts; when the court 
cannot separate the elements of a decision 
so as to identify a clear-cut mistake of 
law, the decision of the Tax Court must 
oe i 


Questions of Law or Fact 


Stated in the simplest terms, this 
case was widely believed to establish 
the proposition that Tax Court deci- 
sions were reviewable only on the 
law, and were not reviewable on the 
facts. Thus the problem was often 
brought to the Circuit Courts of Ap- 
peal to distinguish between questions 
of law and questions of fact. So active 
was this problem that within a few 
years the Dobson decision was cited 
in literally hundreds of cases, often on 
the law-fact question. The situation 
finally became so confused that re- 
medial legislation was enacted, to per- 
mit review of Tax Court decisions 
“in the same manner and to the same 
extent as decisions of the district 
courts in civil actions tried without a 
jury. .’ In commenting on this 
legislation the Senate Judiciary Com- 
mittee said, “Accordingly, in the Dob- 
son decision, the Supreme Court con- 
strued Sec. 1141 of the Internal Rev- 
enue Code in such a way as to reduce 
the right of review by either the tax- 
payer or the Government in the great 
majority of Tax Court cases.” (Em- 
phasis supplied. ) 

Dobson and subsequent events in the 
same area have prompted an able and 
exhaustive study of law versus fact in 
the tax field.5 In one place the author 
says, “In the tax area, under the 
Dobson doctrine, the court limited re- 
view on questions relating to value, the 
state of mind of the taxpayer, details 
of corporate affairs, reasonableness, 
and tax accounting. In cases decided 


5 RALPH S. Rice, “Law, Fact and Taxes: 


since the amendment, however, re- 
view has in general been broader. 
The decisions relating to the purpose 
and intention of taxpayers are espe- 
cially significant. I*indings respecting 
the purpose of making expenditures, 
intention to pay a cash or property 
dividend, the purchase of stock in trade 
rather than a unitary business, and 
intention to carry on.a business enter- 
prise, have been considered factual and 
accorded finality if not clearly errone- 
ous.” (Emphasis supplied.) 


Under all of the circumstances the 
assurance with which the court con- 
cluded that Agran dealt with a ques- 
tion of law is somewhat surprising. 


The court found “no real difficulty” 
in concluding that Agran had not en- 
gaged in the practice of law when he 
prepared the returns in question. 
“They were of such a simple char- 
acter that an ordinary layman without 
legal or accounting training might have 
prepared them in the first place.” 

Perhaps. None of the records in the 
case have been available to this writer 
beyond the decision itself. But though 
Shapiro appears to have been an un- 
complicated taxpayer, some rather dif- 
ficult questions can arise from opera- 
tions even so simple as his. 


Unanswered Questions 


As to the building rented to Pritch- 
ard, are expenditures by Shapiro capi- 
tal or expense; are they repairs or re- 
placements? If expense, when are 
they deductible? If capital, how and 
in what periods are they to be matched 
against income? If any rental is re- 
ceived before or after it is due, when 
is it to be taken into income? As to 
any expenditures by Pritchard, do they 
add to Shapiro’s basis; are they income 
to him? As to Shapiro’s rented duplex, 
what expenditures are to be allocated 
for deduction against the rental in- 


Review of Tax Court Decisions under Sec- 


tion 1141 of the Internal Revenue Code,” 51 Columbia Law Review 438 (April, 1951). 


484 


August 











ch- 
pi- 
re- 
are 
ind 
red 
re- 
len 

to 
1ey 
me 
eX, 
ted 
in- 


ust 








What Did Mr. Agran Do? 


come? How is this allocation to be 
made? What capital sum is deprecia- 
ble? 

Admittedly these questions are not 
particularly difficult for an account- 
ant, but it is doubtful whether the 
same could be said of “an ordinary 
layman.” None of them are answered 
in the statute. As to some of them, it 
would be necessary to be guided by 
the decisions of courts which have con- 
sidered these accounting questions. As 
to others, no guidance is to be found 
there—only the practices and princi- 
ples of accounting can be invoked. 

The court quotes from another case 
on the practice of law and adds its 
own emphasis to these words: “. . . in 
a larger sense it includes legal advice 
and counsel and the preparation of 
legal instruments and contracts by 
which legal rights are secured although 
such matter may or may not be depend- 
ing in court.” The application for 
carry-back of the loss was in no sense 
a legal instrument or contract by which 
legal rights are secured. The name 
of the form (“Application for Tenta- 
tive Carry-Back Adjustment’’) is evi- 
dence of this. No legal rights are se- 
cured by the form. The legal rights 
issue solely from the facts. But, 
further, the form calls for an account- 
ing by the taxpayer to the government. 
This accounting is in a_ specialized 
pattern to suit the purpose of the stat- 
ute but it is an accounting none the 
less. This is true of substantially’ all 
forms filed by taxpayers with the gov- 
ernment. 


The Substance of the Matter 


The court points out that Agran 
testified that he “cited . . . numerous 
cases’”’ to the revenue agent; that he 
“spent five days in the county law 
library and in his office reading tax 
services, cases, reports, and decisions” ; 
and that “he spent approximately four 
days in reading and reviewing over 








one hundred cases on the proposition 
of law involved.” 

If Agran wanted to convince a judge 
that he had been practicing law, these 
words are about as well calculated to 
produce that result as any he might 
have chosen. These are activities in 
which lawyers also engage with such 
regularity that it admittedly is difficult 
for a judge to regard them as anything 
other than the practice of law. But 
let us examine the substance of the 
matter. Agran’s problem was to show 
that Shapiro’s guaranty loss was “at- 
tributable to the operation of a trade 
or business regularly carried on by the 
taxpayer.” 

“Neither the law nor the regulations 
attempts to define a ‘trade or business 
regularly carried on.’ ”® “This require- 
ment (Section 23(a)) has been sub- 
stantially the same under all the in- 
come tax laws but no law or regulation 
has ever supplied a definition of the 
term ‘carrying on a business.’ ”* Under 
these circumstances the cases were 
the only place to look. It is easy to 
believe that Agran consulted over one 
hundred of them (and when he suc- 
ceeded in convincing a revenue agent 
that this was a “business” loss it is also 
easy to believe that he earned his 
$2,000 fee). In these cases he found 
the courts concerned with the sum total 
of a taxpayer’s activities for the tax- 
able year, and the functional depart- 
mentalization of those activities, both 
best showable by the accounts and 
usually showable only in that way. He 
found the courts inquiring into the 
history of a taxpayer’s activities 
(showable in the same way) and with 
taxpayers’ motives which, so far as 
they can be measured by tangible evi- 
dence, are most clearly reflected in 
the accounts. The necessity to distin- 
guish between “business” activities and 
‘“nonbusiness” activities is not a 
strange problem for accountants when 
they deal with the financial statements 
of sole proprietorships. 


6 PRENTICE-HALL; Federal Taxes—1954, par. 13,771 E. 


TIbid., par. 11,008. 
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Naturally Agran went to the cases, 
and there he found the judges deal- 
ing not with questions of law—there 
is no law on the question—but with 
business activities, with accounts, and 
with distinctions that are familiar to 
accountants. But assume there had 
been some law on the subject, and 
that the law was merely statutory 
enactment of accounting concepts as 
most of the law is. Then in the cases 
Agran would have found judges deal- 
ing with problems of accounting and 
he quite logically and properly would 
have taken into consideration the con- 
clusions the judges reached on these 
accounting questions. He would have 
known how to weigh the accounting 
soundness of decisions of lower courts 
and would have an informed opinion 
on whether unsound decisions should 
be accepted and applied in the circum- 
stances. In so doing, he would have 
been engaged in the practice of ac- 
counting and not in the practice of 
law. If these questions were “difficult 
and doubtful,” they would have been 
difficult and doubtful questions of ac- 
counting—and not of law. If judges 
have difficulty in arriving at an ap- 
propriate rule of accounting, and the 
eventual outcome is in doubt, an ac- 
countant should not be precluded from 
examining and weighing the delibera- 
tions of the courts. 


For holding Agran to have practiced 
law, the court found further justifi- 
cation in The Statement of Principles 
Relating to Practice in the Field of 
Federal Income Taxation, as approved 
in 1951 by the House of Delegates of 
the American Bar Association, and by 
the Council of the American Institute 
of Accountants. 


A full discussion of all the language 
quoted by the court from the State- 
ment of Principles is impossible here. 
Suffice it to say that the accountant- 
signers of that document did not give 
it the meaning the court attributes to 
it. 
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Conclusion 


In summary the accountant reasons 
the matter thus: 

The bulk of the substance of the 
statute is accounting. As such, ac- 
countants should not be barred from 
consulting it in making the specialized 
type of accounting upon which the 
income tax is based. Beyond the law 
they must consult also the principles 
and practices of accounting which are 
not incorporated in the law. 

The courts in their decisions are 
most often dealing with propositions 
of accounting. The accountant should 
not be barred from consulting these 
decisions whether or not the propo- 
sitions of accounting under scrutiny 
have been enacted into law. 

Even if it be conceded that proposi- 
tions of accounting once enacted into 
law lose their character as accounting 
and become pure propositions of law 
(and this, of course, the accountant 
disputes), our highest courts have 
shown—through experience with the 
Dobson rule—the utter impossibility 
of attaining a workable distinction be- 
tween questions of law and questions 
of fact. On this ground alone, no at- 
tempt should be made to draw a rigid 
line of demarcation in tax practice 
that may not be crossed by the ac- 
countant moving in one direction or 
by the lawyer moving in the other. 

What a great pity it is that there 
is no easy way to explain the nature of 
accounting to judges—explain it in 
such terms that it can be easily recog- 
nized even when seen in company with 
the more familiar machinery of the 
law. 

The CPA has a pretty accurate con- 
ception of the practice of law. He 
takes an examination in certain law 
subjects, but more importantly his 
work brings him into constant contact 
with lawyers. It does not follow that 
all lawyers, and judges, are in con- 
stant contact with the CPA, and ac- 
counting courses in law schools are of 
recent and limited incidence. We can- 

(Continued on page 496) 
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New York State Tax Forum 





Conducted by BENJAMIN Harrow, C.P.A. 


Effect of Repeal of Sections 452 
and 462 on Franchise Tax 


When the 1954 Code was adopted, 
the State Tax Commission recognized 
the new provision relating to prepaid 
income and the one relating to reserves 
for estimated expenses without any 
legislative change. In fact, the 1955 
franchise tax forms reflected these 
changes on Schedule C, Item 18 (pre- 
paid expenses) and Item 16 (reserves 
for estimated expenses). In other 
words, “entire net income”, the basis 
for determining the franchise tax 
under the net income basis started 
with federal net income as determined 
under the 1954 Code. 

On June 15, the President signed 
the bill which retroactively repealed 
Sections 452 and 462. How will this 
affect the 1955 franchise tax returns? 
Under the bill repealing both sections 
a taxpayer for federal tax purposes 
will be required to file a statement by 
December 15, 1955, disclosing any re- 





BENJAMIN Harrow, C.P.A., has 
been a member of our Society since 
1928, and a member of the Ameri- 
can Institute of Accountants since 
1922. He is a member of the New 
York Bar and Professor of Law at 
St. John’s University. 

Mr. Harrow is a past Vice-Presi- 
dent of the Society. He is a past 
Chairman of the Committee on Pub- 
lications and of the Committee on 
State Taxation. He is also a mem- 
ber of the Institute’s Committee on 
I‘ederal Taxation. 

_ Mr. Harrow is engaged in prac- 
tice as a certified public accountant 
and attorney in his own office in 








New York City. 





sulting increase in tax. In effect that 
statement is an amended return and, 
under Section 211(3) of the New 
York Tax law, a taxpayer who files 
an amended return with the Treasury 
Department is required to file an 
amended report to the Tax Commis- 
sion within ninety days thereafter. 
That will probably be the procedure 
that the Tax Commission will estab- 
lish. The repeal of these sections by 
Congress will therefore result in an 
increase in the New York franchise 
tax as well as the federal income tax. 


Personal Income Tax—Residence 


The State Tax Commission had 
assessed a tax against an individual 
who claimed she was not a New York 
resident and, therefore, was not sub- 
ject to tax. In fact the Commission 
had decided in previous years that she 
was a non-resident. The taxpayer took 
the issue to the Courts. The Appellate 
Division held recently’ that the Com- 
mission is not estopped from declaring 
an individual a resident in one year 
merely because it had held such in- 
dividual to be a non-resident in pre- 
vious years. Each year must be viewed 
freshly. A taxpayer’s status may 
actually change from year to year or 
tax officials may become possessed of 
information to indicate different treat- 
ment. 

The years involved in this case were 
1937 to 1943, and the taxpayer also 
complained that the hearings were un- 
duly delayed. The assessments were 
actually made in 1945. The Court 
pointed out that since no returns for 
the years had been filed, the statute of 
limitations had not run. The Tax 
Commission had acted in accordance 
with the statute and it had proper 
jurisdiction. 


1 Marx v. Goodrich et al., 3rd Dept., June 16, 1955. 
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Marital Deduction—Computation 
of Adjusted Gross Estate 


The marital deduction which is 
allowed as a deduction from the gross 
estate in determining the estate tax 
may not exceed 50% of the adjusted 
gross estate. Administration expenses 
including attorney’s fees and execu- 
tor’s commissions are deductible from 
the gross estate in determining the 
adjusted gross estate. However, under 
Section 23(a) of the Internal Revenue 
Code an executor may elect to treat 
administration expenses as a deduction 
from gross income in determining the 
income tax of the estate, in which 
event the expenses are not deductible 
for estate tax purposes. The effect of 


this treatment is to increase the 
adjusted gross estate and, conse- 
quently, to increase the maximum 


amount available as a marital deduc- 
tion. The Internal Revenue Service 
in a recent ruling? has held that the 
adjusted gross estate is not reduced by 
expenses not claimed as a deduction 
under Section 812(b). 


Marital Deduction—Proceeds 
of Life Insurance 


Under the terms of a life insurance 
policy the beneficiary-wife of a dece- 
dent was entitled to the interest on the 
proceeds which were retained by the 
insurance company. She also had the 
right to direct payment of the pro- 
ceeds to her executors. Does the 
marital deduction apply to the insur- 
ance proceeds? A recent ruling’ of 
the Internal Revenue Service held that 
it did. The right to direct payment 
of the proceeds to her executors is a 
power of appointment. Since the wife 
is entitled to the income for life and 
also possesses the right to direct pay- 
ment of the entire proceeds at her 
death to her executors, exercisable by 
her alone and in all events, the pro- 
ceeds qualify for the marital deduction. 


2 Rev. Rul. 55-225, April 18, 1955. 
3 Rev. Rul. 55-277, May 9, 1955. 
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Business Loss or Capital Loss 

An individual taxpayer uses his 
home as his office. He sells his home 
at a loss. One of our members wants 
to know if part of the loss may be 
deducted in full as a business loss, 
Yes. That portion of the basis allocable 
to the business use may be used in 
determining the loss attributable to 
business. 


Real Estate Corporation—Tax 
Effect of Distribution in 
Redemption of Stock 


Under the 1954 Code a redemption 
of stock which terminates a_ stock- 
holder’s interest is treated as a dis- 
tribution in exchange for the stock, 
which may result in a capital gain or 
capital loss. Under Article 9 of the 
franchise tax law such a redemption 
will be taxed to the corporation as a 
dividend. Section 182 was amended in 
1950 to provide that “any considera- 
tion given by a corporation for the 
purchase of its own stock in excess 
of the consideration received by it for 
the issuance of such stock, shall. . . 
be taxed as a dividend.” 

For example A and B are stock- 
holders in a real estate corporation. 
Each stockholder originally had paid 
$5,000 to the corporation for the stock. 
The corporation had acquired prop- 
erty with a present book value of 
$20,000. The actual value of the prop- 
erty is $60,000. The corporation has 
cash of $33,000 and a surplus of 
$50,000. Stockholder A desires to 
terminate his interest in the corpora- 
tion and does so by having the cor- 
poration acquire all his stock for 
$56,000, that representing his half in- 
terest in the corporation on the basis 
of the present market value of all the 
assets. Under Section 182 the dis- 
tribution of cash by the corporation 
in excess of $5,000, the consideration 
originally paid to the corporation by 
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New York State Tax Forum 


A, is a dividend and the corporation 
will be subject to a tax of 2% on 
$51,000. 


Unincorporated Business Tax— 
Scope of Section 386 


This section reads: 

“It is not intended that an individual, 
partnership or other entity, other than a 
dealer holding property primarily for sale 
to customers in the ordinary course of his 
trade or business, shall be deemed engaged 
in an unincorporated business solely by 
reason of the purchase and sale of prop- 
erty for his or its own account... . 

The word solely is being interpreted 
weirdly by the State Tax Commission. 
Take the case of a partnership that 
buys and sells securities on the New 
York Stock Exchange for its own 
account. One of the partners is a 
member of the Stock Exchange. The 
income from such business is ad- 
mittedly not subject to the unincorpo- 
rated business tax. During the year 
it bought and sold securities “over 
the counter” for customers. That 
activity was carried on by one of the 
junior partners. The income from 
such activity is admittedly subject to 
the unincorporated business tax. But, 
because of the latter activity, the Tax 
Commission sweeps into the income 
subject to the unincorporated business 


tax the income from the purchase and 
sale of securities for the account of 
the partnership. The Tax Commission 
argues that to be exempt the business 
must be engaged solely in the purchase 
and sale of securities for its own 
account. 

If a business conducts several activi- 
ties, one exempt from unincorporated 
business tax and one taxable, the 
exempt activity cannot be made tax- 
able because of the taxable activity. 
Section 386 makes this a reasonable 
interpretation by distinguishing be- 
tween the purchase and sale of prop- 
erty for its own account and the 
activities of a dealer holding property 
primarily for sale to customers in the 
ordinary course of business. 

In considering the taxability of the 
activities of a ‘specialist’ in securities 
Article 4 of the Regulations (Question 
22) reads: 

“However, a ‘specialist’ in securities is 
engaged in business with respect to all 


purchases and sales of securities in which 
he acts as specialist.” 


Apparently it is the intention of the 
law to tax only the activities of the 
specialist and not all the other activi- 
ties of the taxpayer. That would seem 
to be the equitable and correct inter- 
pretation of Section 386. 


LA(n_ 
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Accounting at the S. E. C. | 





Conducted by Louts H. Rappaport, C.P.A. 


Adoption of Semi-Annual Report 


In the March, 1955, issue we dis- 
cussed the proposal of the SEC that 
companies under its jurisdiction pur- 
suant to the Securities Exchange Act 
of 1934 be required to file semi-annual 
reports. 

On June 23, 1955, the Commission 
adopted Rule X-13A-13, relating to 
companies whose securities are regis- 
tered on a national securities exchange, 
and Rule X-15D-13, relating to com- 
panies which, by reason of an under- 
taking in a registration statement un- 
der the Securities Act of 1933, are 
required to file annual reports with the 
SEC, requiring that, in addition to an- 
nual reports, semi-annual reports of 
profit and loss and earned surplus in- 
formation be filed within 45 days after 
the close of the first six months period. 
The information to be furnished fol- 
lows: 


1. Gross Sales Less Dis- 
counts, Returns and Al- 


IGWAHCES” 2.2 credsanteae - » Re aE: 

2. Operating Revenues .. ........ 
a Total of Captions 

Cy oe Dis iss dize 


4. Extraordinary Items .. $........ 


5. Net Income or Loss 

Before Taxes on In- 

Cri Le » er eae 
6. Provision for Taxes on 

ee a re a ee 
7. Net Income or Loss... $........ 
8. Special Items ........ Sic 
9. Earned Surplus Items $...:.... 


490 


REMARKS: 


The new form is substantially the 
same as the proposed form. It must 
be filed with respect to semi-annual 
periods ending on or after June 30, 
1955. Figures need not be certified. 
While designated a semi-annual report, 
it is only required to be filed once a 
year, for the first six months of a 
company’s fiscal year. A company’s 
first report on Form 9-K requires that 
information also be furnished for the 
corresponding six-month period of the 
preceding fiscal year. Presumably the 
reason for not requiring comparative 
information in subsequent reports is 
that it will be already available in the 
Commission’s files. However, in the 
case of seasonal industries, the in- 
structions suggest that current period 
information be supplemented by com- 
parable figures for the preceding per- 
iod or, if appropriate, by figures for 
twelve months. 

The form calls only for the items of 
information specified, but there is no 
objection to filing formal statements 
of income and earned surplus. 

The instructions also require that 
there be furnished any material in- 
formation necessary to make the in- 
formation called for by the form not 
misleading. Examples given are ex- 
planations as to seasonal characteristics 
of the business or of unusual increases 
or decreases in net sales or income. 
Presumably, there should also be fur- 
nished an explanation of any material 
inherent limitations on the accuracy of 
the submitted interim information, 
such as those arising from the use of 
book rather than physical inventory 
figures or the necessity of estimating 
expense accruals or overhead alloca- 
tions. 





Louts H. Rappaport, C.P.A., is 
a partner in the firm of Lybrand, 
Ross Bros. & Montgomery, C.P.A.’s. 
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Accounting at the S.E.C. 


As has been indicated, the form 
calls for segregation of volume as be- 
tween sales and operating revenues, 
the latter consisting of the receipts of 
public utilities and similar service in- 
dustries. The two may be merged, 
however, if one class is not more than 
10 per cent of the sum of both classes. 

Captions 4, 8 and 9 of the form, 
“extraordinary items”, “special items” 
and “earned surplus items”, respective- 
ly, are worthy of brief comments. 
“Extraordinary items” are intended to 
cover material items of an unusual or 
nonrecurring nature which enter into 
the determination of net income or loss 
for the period. A “special item” would 
be similar in nature to an “extraordi- 
nary item” but of such greater degree 
of materiality that its inclusion in the 
determination of net income would im- 
pair the significance of net income so 
that misleading inferences might be 
drawn. Since all profit and loss items 
for SEC purposes would be accounted 
for as either “extraordinary items” or 
“special items”, presumably use of cap- 
tion 9, “earned surplus”, would be 
confined to dividends, appropriations 
of earned surplus, and other transac- 
tions which, regardless of size, would 
not be considered as appropriate in ar- 
riving at net income or loss. 

When a registrant files consolidated 
financial statements in its annual SEC 
report, the information on Form 9-K 
shall be on a_ consolidated basis. 
Information relating to the registrant 
(unconsolidated) need not be fur- 
nished even though it may be required 
in the annual SEC report. When fi- 
nancial statements of unconsolidated 
subsidiaries or group statements of 
such subsidiaries are included in the 
annual report, the 9-K information for 


such subsidiaries or groups of subsidi- 
aries is required in the semi-annual 
report, except with respect to any un- 
consolidated subsidiary which would 
not be required to file semi-annual re- 
ports if it were a registrant. In view 
of this exception, the possibility arises 
that annual and semi-annual group 
statements may not be submitted on a 
comparable basis. Provision is made 
for temporarily omitting information 
on foreign subsidiaries if it is imprac- 
ticable to furnish it within the 45 day 
period specified for filing Form 9-K, 
provided that the omission is indicated 
and the information is furnished by 
amendment when it becomes available. 

All companies covered by Rules 
X-13A-13 and X-15D-13, referred to 
previously, are required to furnish 9-K 
information except those in the follow- 
ing categories : 


banks and bank holding companies ; 

investment companies ; 

insurance companies, other than 

title insurance ; 

public utilities and common car- 

riers which file financial reports 
with the Federal Power Com- 
mission, Federal Communica- 
tions Commission or the Inter- 
state Commerce Commission ; 

5. companies engaged in the seasonal 
production and seasonal sale of 
a single-crop agricultural com- 
modity ; 

6. companies in the promotional or 
development stage to which para- 
graph (b) or (c) of Rule 5A-01 
of Article 5A of Regulation S-X 
is applicable ; 

7. foreign issuers other than private 

issuers domiciled in a North 

American country or Cuba. 
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Office and Staff Management 


A forum for the exchange of views and information on all 
aspects of the administration of an accounting practice. 





Conducted by Max Brock, C.P.A. 


Advice to Clients 
re Sick Pay Tax Rules 


The tax exemption of sick pay un- 
der the new Revenue Code presents 
problems to employers. First, they 
should be informed of the provisions 
dealing with sick pay as it affects them 
and their employees. Second, they 
must decide what to do about inform- 
ing their employees, as a matter of 
good employee relations, what their 
rights are. Third, they must set up 
the mechanics for recording certain 
data as to the sickness absences if in- 
come tax is not to be withheld and to 
record such data on the W-2 forms. 
This is an area in which accountants 
can be very helpful to their clients. 

Accountants should take the initia- 
tive to make sure that their own staff 
is fully informed as to the problems 
of employers, and to advise their 
clients, through the staff or by other 
communication, as to what is involved 
and what to do about it. 

In view of the technicality of the 
law’s provisions and the record-keeping 
complexities this matter deserves 





Max Biock, C.P.A. (N. Y., Pa.), 
is a former chairman of the 
Committee on Administration of 
Accountants’ Practice of the New 
York State Society of Certified 
Public Accountants. He is a lecturer 
at The City College of New York 
in the graduate course on Account- 
ing Practice. Mr. Block is a member 
of the firm of Anchin, Block & 
Anchin. 
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prompt and careful attention by ac- 
countants and their clients. 


Corporation Declarations of 
Estimated Income Tax 


Corporations whose earnings may 
exceed $100,000 per annum now are 
required to file estimates of their in- 
come tax and make payments accord- 
ingly. This presents a new problem 
to many accountants, namely, to make 
sure that clients who are subject to 
this requirement comply with it. 

This involves notice to the client and 
such cooperation as is necessary in the 
individual case to insure effective com- 
pliance. Clients who have not earned 
$100,000 must nevertheless be kept un- 
der some form of surveillance to ob- 
viate any neglect in such cases. One 
method for dealing with this problem 
is to obtain, either through staff mem- 
bers or by communication with clients 
directly, at certain fixed dates, esti- 
mates of anticipated income, or the 
actual amounts where available. 

Another problem that arises from 
the new tax policy is a reduction in 
taxpayers’ liquid positions. Whereas 
it was possible to use income tax funds 
for a period from 15 to 18 months for 
working capital purposes, on the ‘pay- 
as-you-go’ basis the free period is dras- 
tically reduced; in fact there may be 
none. Lhus, even profitable companies 
who are faced with problems of limited 
available cash, or that have large bank 
loans outstanding, may be confronted 
with a new financial problem. This 
matter deserves the attention of ac- 
countants who act as financial advisors 
to their clients. 
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Office and Staff Management 


Attendance at Night Schools 
by Staff Members 


A steady increase in the number of 
staff men who are taking law courses 
in the evening warrants some con- 
sideration of the problems created by 
this situation. In the case of larger 
firms it is common to have several 
staff men in that position at one time. 


It has been found that men who 
must devote a very substantial part of 
their after-work hours to school 
sessions, preparation of lessons, and 
preparation for examinations, suffer 
a considerable reduction in their day- 
time capacity for work and in their 
mental effectiveness. In addition, there 
is the loss of time necessitated by ex- 
aminations and by illness due to ex- 
cessive exertions. The inability to 
work out-of-town, or overtime in town, 
are also serious limitations. In in- 
dividual instances considerable em- 
barrassment and annoyance may occur 
because of these conditions. 


What can be done about this situa- 
tion? What should be done? 


The rush of accountants to law 
schools has two motivations in the 
main, namely (1) to become a special- 
ist in tax matters or to overcome any 
possible restrictions on tax practice by 
accountants and (2) the greater 
security (?) offered by the training in 
both professional fields. If the rush 
continues there should eventually -be 
such a large supply of tax specialists 
as will create problems of employment 
and compensation for many of them. 


The following thoughts are ad- 
vanced, and comments and other ideas 
from practitioners would be welcome 
and will be publicized in this column. 

First, students in the accounting 
schools should be apprised of the 
situation that prevails. The value of 
specialization in fields such as man- 
agement engineering and costs, which 
are major sources for private business 
management talent, should be brought 
to their notice. 

Second, where possible the number 
of evening courses a staff man may 
take should be restricted to such a 
number as could be absorbed with little 
ill effect. 

Third, accounting firms could re- 
strict the number of night school 
students on their staff to a number 
that could reasonably be absorbed, if 
any. 

Fourth, unless the school attend- 
ance will benefit the employer firm, 
directly or indirectly, the matter of 
compensation for time lost due to ex- 
aminations and other causes arising 
from the school work, should be care- 
fully considered. 

Fifth, compliance with staff stand- 
ards should not be materially relaxed 
and violations should be dealt with 
according to the firm’s policies appli- 
cable to all staff members. Men should 
be informed of this when hired. 

The same considerations apply to all 
evening school attendance that is un- 
duly burdensome, whether it be to 
obtain some specialized knowledge, an 
advanced degree, or merely for the 
staff man’s edification. 
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Payroll Tax Notes 








Payroll Taxes and Guaranteed 
Annual Wages 
The 
lord 


recent agreements signed by 
and General Motors with the 
C.1.O. Automobile and Electrical 
Workers unions relating to a guar- 
anteed wage feature, but more particu- 
larly referred to in the written con- 
tract as a “supplemental unemployment 
benefit plan”, have raised certain pay- 
roll tax questions to which account- 
ants will have to provide answers for 
their clients bound by such agree- 
ments. These will become more nu- 
merous in the future. 


Taxable Wages or Exempt Fringe 
Benefits? 


Is the guaranteed wage a “wage”, or 
is it a form of unemployment compen- 
sation benefit, for purposes of state 
and federal taxes assessed on payrolls 
or deducted from employees’ wages? 
If the guaranteed wage payment is 
found to be part of the taxable payroll, 
then the accountant will have to in- 
clude sums of money paid to employ- 
ees who perform no services pursuant 
to the “guaranteed wage contract” in 
the state unemployment insurance and 
the I°.1.C.A. and withholding tax re- 
ports, as part of the taxable payroll. 

There is also the further question as 
to whether the recipient of such “guar- 





SAMUEL S. Ress has been an As- 
sociate Member of our Society since 
1936, and is also a member of the 
Bar. He has specialized in the pay- 
roll tax field since the inception of 
this type of legislation in 1936. 

Dr. Ress is a member of the 
Society's Committee on New York 
State Taxation and Chairman of the 
Sub-Committee on Unemployment 
Insurance. 
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Conducted by SAMUEL S. REss 









” 


anteed wage payments” may properly 
receive state unemployment insurance 
benefits while performing no work. 
An interesting case was decided by the 
Appeal Board on January 18th, 1952, 
involving certain employees who were 
collecting wages under an employer's 
guaranteed wage plan during a period 
when they were not working and had 
applied for unemployment insurance. 
The Referee had found that the claim- 
ants were not entitled to benefits while 
they were receiving the guaranteed 
wage sums, on the ground that so long 
as they were on the employer’s pay- 
roll they were subject to his direction 
and control, and prohibited from ac- 
cepting other than casual employment. 
The Appeal Board reversed the deci- 
sion of the Referee in Case #25,713- 
50. The Appeal Board said: 


3 . The fact that employees are re- 
tained on the employer’s payroll during 
layoff periods cannot be determinative of 
the issues herein. This is true of the 
average case of a temporary layoff where 
the right of the temporarily unemployed 
worker who is otherwise qualified, to un- 
en insurance benefits is unques- 
tioned . 


The vee in effect guaranteed work- 
ers’ wages equivalent to their average 
earnings in four 35-hour work-weeks. 
However, when no work is performed 
during the month by the worker, the 
plan guaranteed the equivalent of only 
two work-weeks. 

The Appeal Board stated further: 


“ 


. . In our opinion it would not be 
within the spirit of the Unemployment 
Insurance law to award these claimants 
unemployment insurance benefits to supple- 
ment their earnings in the months dur- 
ing which they had some employment with 
the employer and were paid by the em- 
ployer for the minimum hours of work 
contemplated by the parties under such 
circumstances. 

. . However . a reasonable con- 
struction of the statute permits a 
holding that each claimant is entitled to be 
credited with two statutory weeks of total 
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Payroll Tax Notes 


unemployment in any month in which she 
was unemployed and received from the 
employer 70 hours layoff pay. “i 


Although one of the new guaran- 
teed wage contracts refers to the plan 
of benefit payments as “supplemental 
unemployment benefits” it is highly 
probable that other features of the 
plan will result in the ‘payment more 
closely resembling a wage” than a 
“benefit”. The fact that the payments 
arise out of a wage contract and are 
legal obligations of the employer under 
the contract is an indication that the 
payments are compensation to the em- 
ployee for services rendered or to be 
rendered in the future and therefor 
appears to come within the Internal 
Revenue Commissioner’s definition of 
wages. 


Are Tips to Chambermaids 
Taxable Remuneration When 
Not Disclosed? 


The Court of Appeals said “yes” in 
Appeal Board Case #22,831-50, 
decided June 4th, 1954. Judge Froes- 
sel wrote: 

“The question presented to us in this 
case is whether the Industrial Commis- 
sioner, in computing claimant’s unem- 
ployment benefits under Article 18 of the 
Labor Law, should have credited her 
with, four hundred dollars in gratuities 
concededly earned. 

“From May 18th to October 11, 1948, 
claimant was employed as a chambermaid 
at an Ulster County hotel which, like 
most of the numerous hotels in that county 
and adjoining Sullivan County, operates 
on the ‘American plan.’ In these Ameri- 
can plan hotels, it is customary for guests 
to tip chambermaids. Claimant’s com- 
pensation for caring for 28 rooms, seven 
days a week, during the period in question 
consisted of seventy-five dollars a month 
paid by her employer, room and board 
furnished by him, and tips from guests 
which aggregated four hundred dollars. 

“Under section 517 of the Labor Law, 
gratuities are deemed to be part of the 
‘remuneration’ paid an employee by his 
employer. Moreover, that section places 
upon the commissioner the duty to deter- 
mine the amount of such gratuities. The 
pertinent language is as follows: 

‘Where gratuities are received by the 
employee in the course of his employ- 
ment from a person other than his em- 
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ployer, the value of such gratuities shall 
be determined by the commissioner and 
be deemed and included as part of his 
remuneration paid by his employer.’ 
(Emphasis supplied.) 


“The method adopted by the commis- 
sioner for determining the amount_ of 
chambermaids’ tips is set forth in his Rule 
6, promulgated pursuant to power allegedly 
granted him by Labor Law, section 
530(1). This rule, so far as it applies 
to this case, provides (subd. b) that the 

value of gratuities received by a chamber- 
maid shall be equal to the amount certified 
by her in a signed statement to her em- 
ployer, and if no such statement has been 
submitted, such gratuities shall be deemed 
to be ‘nil.’ Subdivision d of the same rule 
further provides that employers ‘shall give 
notice to each of their hotel service em- 
ployees’ of this ‘privilege,’ and of the 
consequences for failing to submit such 
statement. It is undisputed that claimant's 
employer did not so notify her, thus avoid- 
ing payment of the tax thereon, and that 
she knew nothing about ‘this rule. 

“When she applied for unemployment 
benefits in October, 1949, the referee de- 
termined that such gratuities may not be 
included as remuneration. The Unemploy- 
ment Insurance Appeal Board reversed the 
referee, and was in turn reversed by the 
Appellate Division, which reinstated the 
referee’s decision. 

“We are of the opinion that, in com- 
puting claimant’s unemployment benefits, 
the Industrial Commissioner should have 
credited he. with the four hundred dollars 
in gratuities. It is the commissioner’s 
statutory duty to determine the value of 
an employee's gratuities (Labor Law, 
§517). He has attempted to carry out 
this duty by promulgating Rule 6. While 
this rule may be reasonable in the case of 
European plan hotels, where it is agreed 
gratuities are nil or very meager, and in 
which the majority of hotel chambermaids 
throughout the State are employed, there 
is no rational basis for presuming to be 
‘nil’ gratuities of the large number of 
chambermaids who work in American 
plan hotels, and whose earnings of that 
character are substantial. If the operation 
of this presumption is to reduce substan- 
tially a claimant’s statutory unemployment 
benefits, simple fairness requires that she 
have the notice prescribed by the commis- 
sioner of her opportunity to declare gratui- 
ties and of the consequences for failing 
to do so. Otherwise, application of the 
rule may result in an unreasonable, arbi- 
trary and capricious determination by the 
commissioner of the total amount of claim- 
ant’s remuneration—indeed, in no deter- 
mination at all. This would be in violation 
of the statute (§517), and in contraven- 
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tion of the authority given him by section 

530(1) to make rules ‘to administer’ the 

statute, not to disregard it (Matter of 

Federal Tel. & Radio Corp. [Corsi], 301 
Y. 95, 99). 

“The commissioner's argument that_the 
notice requirement in paragraph d of Rule 
6 was ‘merely a suggestion’ is without 
force, and his duty to determine the value 
of gratuities cannot be so easily satisfied. 
Under his own rule, it is only after the 
employee himself has been notified that 
the presumption may reasonably be in- 
voked, and he has not met the fundamental 
demands of fairness by merely attempting 
to impose upon employers the duty of 
giving notice. This is especially so when 
one considers that the employer has a 
positive financial interest in neglecting to 
perform that duty. The employer gains 
when his employees fail to declare their 


gratuities, because, under the statute, it is 
he who is required to pay the additional 
payroll tax on whatever gratuities are 
declared. Moreover, it is the commis- 
sioner’s duty to see that this tax is paid 
(Labor Law, §§ 570-573). 


“Thus, since claimant did not receive 
the notice prescribed by the commissioner 
in his own Rule 6d that she must either 
declare her tips or forfeit unemployment 
benefits based thereon, the commissioner 
could not reasonably take advantage of 
his Rule 6 presumption and deprive her 
of those benefits, in the face of his 
mandatory statutory duty under section 
51 


“The order of the Appellate Division 
should be reversed, and the determination 
of the Unemployment Insurance Apoes 
Board be reinstated, with costs.” 


_A()n 


The First Woman C.P.A. 


(Continued from page 479) 


Theodora Daub had also passed the 
examinations in 1907, but her junior 
certificate received at that time (No. 
356) did not become a full certificate 
until 1909. She was born in New 
York in 1879, attended Yonkers High 
School and New York Preparatory 
School, and in 1904 joined the staff 
of Theodore Koehler, CPA, whom 
she later married. She was associated 
with him in the conduct of his New 


York School of Accounts and was 
co-author with him of several books 
on accounting. 

Of the three women who, by 1909, 
had received full CPA certificates 
from New York State, two, Harriett 
Lowenstein and Theodora Daub, 
joined the New York State Society 
of Certified Public Accountants, 
thereby establishing a pattern for those 
who came later in far greater numbers. 


What Did Mr. Agran Do? 


(Continued from page 486) 


not expect judges at this time to have 
the informed opinion of the practice 
of accountancy that the CPA has of 
the practice of law. The accountant, 
then, has a duty to spare no effort in 
bringing to lawyers, and judges, a 
workable understanding of the nature 


of accounting, as difficult as that sub 
ject may be to illuminate. 


Is it not a fair question whether | 
lawyers, and judges, for their part, 
have a duty to press for understand-| 
ing? 
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